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I.A <A

EUE 20094 12¥ 1Y ArEZF g2 FEUSIYZHTFEU: Treaty
on the Functioning of the European Union) #2063 & A207x0f o}t
2 FE5EAHA(CCP: Common Commercial Policy)o] 2J=Q12]HEA}
(FDI: Foreign Direct Investment)7} o] w2t EUS HiEld T55%
AGZAE At o] EU AHA o] Foj=]A =Hlon, EUs He] FAREE
HERA] ERto 2 stof T E A Aol W ilS 7HAA HlH. 710
EUE= EU ¥ 11 3]¥=59 FAR-ZO) et 3ilo] 2o, o|=4 7]|&
of EUS] 7N 3l¥=E50] AZg FAFEAZRKBIT: Bilateral Investment
Treaty)°] CCPAS] F-5FAFZLE A=A =AUt

WA EU qUH o2 = @ 24 1219/2012/EUDS A Esto] ‘EUS L=
I A3= 7F A" FARAEEEY A=FF 2 FE&otA sHAL, ®
T2 912/2014/EU2Z& AEste] SA) Ao wE EUSF 11 3= 7t
WA A 2 FE6| A5t} sHeith. 18]al o]Fof= EU 94
A Aol et =2& ANty ofd 7 A= EU AW FARE Y
A=l tigt &oJ7f o] FofZ A2 ofyt.

183 BU 99422 += EU-7/HUtt CETA(Comprehensive Economic
and Trade Agreement)3) % EU-H|EY FTA(Free Trade Agreement)d
£ &5t FAEEE A5t FAEANAISDS) A FAEUA =
(investment court system ¥+ investment tribunal system) & L5}
At

olof wie} &5 EU JF L3+ EU-7AUTE CETA 52 oA

1) Regulation 1219/2012/EU (OJ 2012 L351/40-46).

2) Regulation 912/2014/EU (OJ 2014 L257/121-134).

3) http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1504744957642&uri=CELEX:22
017A0114(01) (20174 11¥ 30Y ZZE M)

4) http://trade.ec.europa.eu/doclib/docs/2016/february/tradoc_154210.pdf. (20174 11€

30 E T,




EUH o2 sto] @ ZR9] APt T3 AHYES gt ‘Fﬁﬁ]ﬂﬁ&’ EE,S) ® A
T PR AR FY, © A4S gt A

(524 &H),0 @ sHH e B2S fEsH] 93 7o _Ew ISDS &
SA(EA FA-L5HAE 7HA1'8—E— dANA FUHHAG 7 ISDS F ¥
SIEE SHAY, SHASS Y Folvet ISDSE MAlshs 3% 1y
Q0 FUHAL & ZVNES F) 5 471 Hobg $HH0E AT AR

oFoll A EUY] ot @ o 9] SRS AUSDS)e] Tt o] chste]
SAHoR AMET, AR AES BAYY AUS B8 TARANZ

2 ek gt Herstat e,

II. PARzE o} ExE] st BUS| Hiekd A A4

EUL 38 Zvtete] gAzt 2 B4 84 2L 53 AgAE 73]
S EA Ao Ao 2 HAS}H

=

19} YUY 5 g FRA B3 3

5) 7|£9] ISDSE= M2l ZZH= 0[3H0f U0 AMAA MHSH “FH| A=(regulatory chill) 15
ZSIRC= A2 BQIoH = Y HQICH Kate Miles, The Origins of International
Investment Law (Cambridge Univ. Press, 2013), pp.178-187 X=X,

ICSIDOl= E&&(deficient)S5tALE 2B (wrong)?t U= & (awards)0l| CHoll ot AHLE £
FAE 4 Qe MAaTJ|F(appellate body)7t QiCt O]= ICSIDO XXLFAM ZQFt —,_—X-H
(institutional problem)2 XIME|7 | 51, ICSID 0] CHSH |47t KL XS (extreme limited)Q!
ZO2 ICSID7} 2H5| =5 EaHmanifest excess of powers)2 2t UCH= Z0|Ct Tullio
Treves, Francesco Seatzu and Seline Trevisanut, Foreign Investment, International Law
and Common Concerns (Routledge, 2014), pp.80-81; ZAZRE “ICSID SXTHE FAHT”,
TSI, H25H H25(2015.6), p.79.

EUZ} 0|29 HUMUYRAEXSEAEH(TTIP: Transatlantic Trade and Investment
Partnership) EA0IA H2tst Q= ISDS M AFRLCE 71E SMIYLEE thASH= MER £Xt
HHo T, MAEA)HAS £, SXHEe SEH LS5Ls, d2|10 HFEX SR}
Cos S0 0 HAER =Y =08 HQlotile O30t THARI0IM M U= =27t T
K| LUk A= QUCE O|XHE, “SFAMHY, SXM2HWHZERRI| 2| & MY -

Y SAY M=H ol A YN WY, 'Sd#E, 3 H1325(2016.12), p.72.
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EU ‘%47]4(SME) 3 2& M7 shH A8 1 o] 183k ik 20179

24 799 EU FFU3]+= FHEAA Y (Investment Plan for Europe)
9 2d0] 255t 70 FRAAE Whistal 5 FxgA 43t &
T 7% stk e HgozE @ 20124 12€¥€ 129 A"E 7F
1219/2012/EU, 28|11 ® 20124 6¥€ 259 AIQM9= 0] 20144 7€ 23
A== 2 912/2014/EU°] Qi

1. %1 1219/2012/EU

T3] 1219/2012/EUIA = ‘3= Go=7HA3=) 2t2] BITO| #5
o= BEsHA st lou, EU A4 ‘3l¥=E 1V BITOl tslixl= B
s gt YA gk a8y B]E CCPol FDIZF Z3HEo] 9171 shut,
3| YFE0] 7|& JYFE 7 BITE £5351 EUHO R tiA3ith= 359
3t9)(consensus)= E=E5HA] kortha SHACH webA EUS] CCPAFS] FDI
o T3t vijety A HIE FF J|Y=+E 1F MEL BIT A8 AAT &
£ AT, 9tEA] 7|12 BITY $25 A & gethal sh3lt 10
SHH, 73 1219/2012/EUE ‘IL=E57 JL=7HA3=)2ke] BIT |
tod= 1 A9E F8etA #4sta At & #3232 A17x0] w2t Tx
0¥ $<1 20134 1€ 9ol HA= ATt

Ol

r
ol

]

1) 2= H=7HH3=) 2 BIT B

@ 20094 12¢ 1 oldoll A2 Sld=3 A3= 2t BIT= AL

8) EU2 & 7|°*(SI\/IE) Ho| 28 WBLIHE| 21 2003/361/EC7H 2003 5 62 AeSIAC,
= HIA EAT|IY(SME) "ol 7|22 O I 2X(staff headcount)2t @ D&M (turnover) E
ZXpAL (Balance sheet total)22 st ULt Commission Recommendation 2003/361/EC
0OJ 2003 L124/36-41).

O’\

) OM (2012) 335 final.

10) $27. EU SBEXRE STIo| W ANG US| FAK 833 2ARZ Ol Hiske
ZMOZ" TRHZAMYNT, H112 M25(2013.7), pp.128-129.




ol HEE AA= FF EUZ} ol& HAT FAFEA S A4ty A7HA] &%
o] 7kssttt. &, & 13 Al2R+= FY=o] 7|E A3=1e] BITE &5517]
= doke= A% APl 201349 24 8% 744, (20134 7€ 1€ EUC
7FQIRE A =otElor Z2) Al 71 Y= 71 & 30 oJuioll T oAt
£ FAIStoof jith 1D 1182 Al4xo] wEt HPA L= TAE TAEA
FHES JH(QJ: Official Journal of the EU)ol of 127§€ vt} +~E3t
th12) B4 & JPAL= FE APE EUAEY FAEAFR
2 A Ao “HZ3t Foli(serious obstacle) & Z ;=R ARE H7}5|

£4 o2& ESto] EUY &4 BIT A2 A7k 7|& BITY £8&
FAT & Qlth13) HE & 393 957t 2k 7|& BIT7F EUY &+
Al(progressive replacement) BITE {3t @4 9 A|Z22] o “Hz+
e Fof 7t H= S ALY = o] ZAY 2 H8f g L=t
"Hol(Duty of cooperation)' & A&stoof 541, ol= 90 o= %13
3tc} 14)

T2 ® FAERCR] WATE 20099 12¢¥ 195H & i o] &A%
20139 14 9Y Atolofl A 2H Y= Af=x7} 7t BT+ UL
BA T APL¥I7F EUH T EURAPE A Y 3= o F, 5T A3=9
EUS| BIT @4 9 A2 ‘Aast Foff & 2 st=A1E dESt] 11 &%
o RE 571t 4= Qlth.15)

E3F © 20139 1€ 9¥ o]Fo= HPFAY3]Y 57Hauthorization)’
£ AAZ10 7]& BITY 7§ o|u ‘M= BIT @4 & A3=2 IPT &
R, T G4 Al 24 571 Aol @4 Al 8=l tHet ARt A
YA E AlEotolof gl 17) o]F HESI:= F9ol+= EUHY S8 &

(l

O

Ll

2 2%

2 o

11) 7= 1219/2012/EU, M2=.

12) %1 1219/2012/EU, M4=.

13) 721 1219/2012/EU, 3%, HM[5=X.

14) T2 1219/2012/EU, M5Z, H6ZE (1), (2).
15) 72 1219/2012/EU, ®12X (1), (2), (3).
16) T#%! 1219/2012/EU, M7=,

17) %1 1219/2012/EU, M8=.
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Tk ofyel F4to] ‘BUSY YAEAE Y A 9 A do A3 Ao & =
A= ol o, T 3 L=o|A EUEAAA D EUH o FH7H5
EE 'EY X¥(any clauses)?] X3 E= AAE 3T 5= QUrh18)

2. 7% 912/2014/EU

20149 79 239 A== o] 2014 9¢¥ 17¢ HRE 5 2 w2} EUE
‘EU" T+ ‘EU ¥ 3] o] GARRRQ] 2o M2 “EXpx-=7} B A A
Z(ISDS) ol wet e FA 7P o2 RE HAE FHS F9 EU B=
3h= F 77t 253 AR Hrespondent)7t H 1L, 7 A5HE E= A

H18-2 Rgsjof sHzx|o] theto] AT,

=
£

1) B 2 Ul

@ EAI7F H= 2271 EU AF4(F, EU 7| institutions, bodies, offices
or agencies))°lAl A AP, BUZF SARA FHlEE 4508 9
A== vdEES FEeth 18y @ A7 He 237 dd= Ak
oA Pl HF, dRHoE FAHWAY FHtEE= £5HE L AEHE

=

W] 82 5] 9sto] Bt 19

2) &8 GAK

@ A7t == 2271 EU AFA(Z, EU 713K (institutions, bodies, offices
or agencies))oI4] & 49, EUZF AE5FARPE .20 T84 @ A
7h Bl= 2A7F AAHOE = REAHORE Y=o o5 Hejxl A<
3%, dFH 07 FY=o] AFFAAT "2

18) 7=l 1219/2012/EU, MO=X (1), (2).
19) %1 912/2014/EU, M1ZX.
20) 7% 912/2014/EU, ®M4=.
21) 7% 912/2014/EU, ®|5=.




II. EU-7iut} CETA%S] FAEA602

EU-7Yth CETAE 20099 59 62 A 7HA] o], 20164 10¥€ 30¥
Astdal, 20179 949 219 & ¥HaE =HAok A8 (Chapter 8
Investment)°] EAX4E o], Al F(Section F Resolution of investment

disputes between investors and states)o|A] EAHEA S AHFAS thE 3L
U=, 7P 585 FE2 A= ISDS HIAYSE] =doltt,

1. &2 Ext

A8.19%+= FARRAN ALY @ Y(Consultation)” ARl Hsto] 7
stz Qleh. A|8.19% 1%l et #A2 734 32 o= sfdsof shH,
T1=RE B A8.23%0] Wt &do] A7|H o|FF EIFsta] oj ©HA
N AEA] FOl(agreed)d = Urt. Tk BAGAAE ] 717t B Tl
O|2A] %ot= AFoll= Al8.19% 430 W2 FLl8HA A& 60Y ol
GOl AL AfAIEH22)

HEAGARATE 2] golotA] e o, EAIFE
29| 7390 QEFKOttawa)oll A, EUZA|QI
oA, MHor EUSE= X Ffol= 1
A Fojdxpr}t A P=ct.23)

ERA7F 5471 Y9(SMEs: small or medium-sized enterprlse) peRoR
o= 3HFE]9(videoconference)tt T A A & o] 2Jsto] O
£ MAT 5 k29

FEAA = B GARRONA BYE 8-S o qlem, o] % AA|E ofof

Z2)9] AAo whet At
A5-ol= BEFHA(Brussels)
31429 X (capital)®l

BN

22) CETA M|8.19% 18k
23) CETA M8.192% 28t
24) CETA M|8.19% 38




N =2AY e
Y 2

o} o] F, 2) FARA} o8]l AFf-ol=
= CETARAAMY J?ﬂr?i T4,
4) EA7 H 22 & T3 WA 9 ARG SACR), 5) F45h= A
Z]9] Y& 4 &sj9] K-5}ofof it} 25)

A9 A8.19% 439 g2
rol(defence)E FH|oHA d}17]
St} 20)

o 82 FAVE §A B FA @AWl AP, i TR}
E= ARl A4S AT F45H= HNHARIY B A EE &40
gEE T 39 Yol AlEE 4 Atk Eg, A HEC] IAT U
(a tribunal or cour)ollAY &% A7V AAE FHAY B OE
Alof olsf dart FxH A9olE 109 ool FxAeE dAHlo]
A B £31E PSS T wet JEIF HEEUES g 28 Hof
A& sfjoF gt}.28)

EU E+= EUS| =] fJ9tg 9o thet Fo] 832 EUA SF-Hr}.29

ERA7E 49 834 A& & A8.23%0 Wt 1871€E ol A%
(claim)= A|715HA] %2 A%, FAA=E g9 83 E3'e A& 75
B, HAgE ARF of] thste % g 4= glor, ol7igt 7|7k B

2 A7)
A} 7k0] Fojo] oJsto] @Ak 4= QI3

o2 ‘and or AP e 11
fJsto] ‘FES| FAA & A A EofoF

=24 l‘l-> OEZ r*o .I

2. 3M Zx}

A18.202= FAREA 32744 F7H(Mediation) E2ol| Bt 73}

25) CETA H|8.19% 48t
26) CETA ®8.19% 53t
27) CETA H8.19% 6& (a).
28) CETA H8.19% 63! (b).
29) CETA ®8.19% 73t
30) CETA H|8.19% 8%,




o
30
o
i
oX
oft
S
=
[
S

: AEA 70l g7d Ao 'L 5= Urt.3D

SMe A8GAY o= FARRY] Hy A Aol AZEA ofy s,
EAGAARE0] §Holel= & (rules)oll WELt F7 #3212 7Hs3t gt A
8.44% 3%} (0)°f wet AB|A-F2F YY3](Committee on Services and
Investment)7} A E{gtc}.32)

70 Hmediator)= +AGAAEC] &jsto] Ao, ERGARES
ICSID ARFEAIAl 7L S71A S B (R8)st== 873

EAGAES 57142 A1 60 oldlol £As|do] o|l2EE S 23
of gtt}.34)

ERAGAAZE S0 35 AApol| 525t= A A18.19% 6%, A8.19%
83749 717t ERGAAEC] S/ 35 AAto] 5ottt YR RE F7t
TERE7IE AAste @7 = AEHA oty 181 SE TR
SH7]2 Sfi= o EAGAAIS 22 AW Y Ao g FINAe} B
ARl A ZH2} D =] ofof gir}.35)

3. EXpH(the Tribunal)2 29| ‘FIA'E 2|5t “MAF U J|E} ‘QA’

A|8.22%+= FAAZL A|8.23%0] oJAst FAH A &5 A7 g
835 FgstaL k. FAATE BEAHAS S 24 siast] fsiAe
'Ho] YA AEZEE FHolx 180Y o] FH}sfoF o]—_l_ ‘57 Ao st
2% BEAA AEEREH Hojx 90¥ o] Asof 22 A7T 5= AUt
TaL o7 AAoA AFH PR 2279} LLO}Oﬂ U StoflA]
F= A stofA 1) FWHEA(a tribunal or court)ollA] @A X8 F<U
ojm gt YA 5= AI|stAY FHoH, ojet TAH 2) FT| S

31) CETA H[8.20= 1.
32) CETA Hi8.20% 2.
33) CETA H[8.20= 3.
34) CETA H[8.20x 4%
35) CETA H[8.20% 53}
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(a tribunal or court)°l|412] ol|st A9] A|7|9f Tt He|= E7||oF i},
2|3 olst A|8.22% 13 (D), (9)2+ Beisto] utek 11 B BT A=
(host state) 242 Aol H&=HA| oYt} wheF FPA7E A8.22%

133 239] 87& S55HA] ofYst= 49 1112] 8 4o ofsto] FAH Y
(the Tribunal)2 49| A7|E 7]Z}gtc}.30)

4, EXPHEIO 29| ‘HA(Submission of a Claim)’

A|8.23%+= FAHYO RO &F A7|o] Foto] st Atk EAol
H AAE Bl sfAEA K3 FF- 1) A AAS st AAH
ol _/,: A, 2) GAEL FFHoz L 71AAR 0T 495}
Q A A8 3| AHlocally established enterprise) & o

=2 T
259 A7]= 29 & (rules)/d o= AEE S Utk (a) 'ICSID FoF
(ICSID Convention) % ‘FA&E5ZAF2(Rules of Procedure for
Arbitration Proceedings)’, (b) A|8.23% 1¥ (2)° ©WE 4% Q70| F
L5 %] = A L2-of= ICSID F7HFAI(ICSID Additional Facility Rules),
(c) UNCITRAL SA7+&(UNCITRAL Arbitration Rules), (d) E-FARt
Eo] gtolgt 7]e} +2.39)

A8.23% 2% (Dol w2t FARAZL I T2 S AQohs A9 Wile %
209 oy of] XA A|to]| thsto] FHSoF qtth EAGAAEC] 5
30 ool #HA 2o Tsto] FoJsHA] ofYsh= B FARNE 2%
(@), (b), (ol AAE F2]= stoll 252 A7 4= Uch.39 T A8.23%
13 (b)oll w2 452 ICSID FoF A25% 139 245 FFloF rt.40)

36) CETA Hi8.22%.

37) CETA H[8.23x 1%}
38) CETA H[8.23x 2.
39) CETA H[8.23% 3%
40) CETA H[8.23% 43,

10




EAA = A9 A7| Ao B THEAHHTHa sole Member of
the Tribunal)'©] siF &35S AHst=E A4 4= ok 121 w1
1) 59¥5| A7 S4714(SMEs)o|AY E&= 2) HiAh (compensanon)O]
U £38f(damages)”t ¥l Au(relatively low)et AQo= ‘S9jZ o=z
¥ (sympathetic consideration) 3l & 5 Q1t}.4D

FARANES A%t £259 A7le o2 dol 7Fssit (@) ICSID
HoF A36x 19739 848 ICSID ARF-33o] =383 73, () ICSID F7}
T2 A€ C(Schedule C) #2249l 84S ICSID ARF=o] &3t

78, (©) UNCITRAL A3 A3 A 917t =53 BF, @) &%
MAIS] 8oy BAE A8.23% 27 (d)Vd EAGARE ] elet I+
T30 whet w117t 73t 542

5. EXPHY(the Tribunal)e| 1A

=

18.27%0 wel "FEXHA' S A|8.23%0f wet A|AH AMA tisho

T2 W=

‘CETA 359Y3](CETA Joint Committee) = & EAo] &A= 15

o] FAPHYS] A es AR AR 52 EUS = S 4A R,
B2 AUt ARE, 582 A3w 7422 AJEoh CETA 3-59¥93=

FA Y et 5 3= sto] ST o len, 7 A9 B

A|8.27% 2749 WA 7|2} WS Zolqtth. B t

rE

_9_

HH TAHLE2
=27} Yol A AFE 713 Gudicial office)oll AYH A=A = 5
ke WHE7H(jurists of recognised competence)?l=A] 52 ]
sl H a3t A4 (qualifications)= ztofof stal, o] EXHAS] At
=2 A5 ¥ (public international law)oll oA 8] HE X 4] (expertise)
S S9dloF gt ol AuHES 59 @ FAFAH(international

N
o Y

oo oX 10

1

OPH ﬂir

o flo
(o]

|

41) CETA Hi8.23% bat.
42) CETA M[8.23x 7.
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investment law), ® =Al54H(international trade law), © =SAIFA}
T ZAESAEAAL BB B A (resolution of disputes)oll 1014]
O] "HEA A& 7HA = A o] v (desirable)sttt. 43)
FAHE] At 59 AVIE AJEH 13]0 gtsto] HAE 5= e
o, o5t 5 CETA 3 A% AgH 159 5§ 792 T2 =(by lov) 273
ot FF-ol= olE ES5foF gttt T4
A9 U717} R A 2 ol S thA|sto] ‘Aj2o] AgH At
=< A9 A719] Fe7|7t FeE S flote] dFE 9Pt YRHoRE T
A ol A ZFA19] 91717} HhE = ol A (division)oll A A F(ZH)
St A2 FHFWA(final award)o]l AAE W7HA] s Aol A
ARE AET 5 ok o] FAHHEZ 1912 EUS Y= =37}, 1902 A
Uttt S8}, 1912 A3 AAEA 3102 FAE A oA APdE
A et A2 A3w FHA7E dAe] "ot 18y A Y
&2 A|8.23%0) WE ‘A9 A7l & 90Y WO Aol st W= o)A

= AF(hearing)sto] FAPHY ‘A 4" T AHH=2 AUt
o ojdl B 42 @ FARE 1P ASEIFET UReE 1Y
k= Zo] HAE ool 5t & FAHAS © B FAHUS(HHIE)ol
A AL Tt 71ﬂ Als-sfoF gttt 123 FAE Y e W 2
A 5 718 ARl ot IS AH, A3FH fEdE 5 FH
ofs 29| 7|2 AAEet. HYH 9 R4 ‘CETA 35993 9%
o] 0] ofsto] w2 AFE F3Peeh. g2 HAG] A Al Jd
&= tiAlste] AR5 st etH A8.27% "_%]'(3“*6«] Adgo] A&
Aol &= okl RAGARREC] Folohs FF A3 A i &
222 Aeste] =R (a sole Member of the Tribunal) 9] Al
= Aol digt 4 E] APt 1= d5fud HeE 8 ¥ske 9

oA 3] @ Y17t FA71HoIAY, B+ ® 24 (compensation)o|t £
3l(damages)7} ‘Bl Au)'d Fo solH o=@ T8 (sympathetic

43) CETA M[8.27x 43,
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consideration)& &= At} o|Est Y19 d=Am AE9 QL EA}

Melo] Ay 74 Aol o]0l Aok gt 49

6. &4 H2(Appellate Tribunal)

A|8.28%+= AAH YL o] MAM(Section F) sto] Alsd THo 'S
flste] A=A 440 A 710 2A, Ao e @ 28 (applicable
law)9] € = 11 514 9] ZE(errors), ® T FHH ] o|g|E g o}o]
A TA (facts)Q] o]l loiA12] HHet ZF(manifest errors) © 7371
@2} @Ol HFEA L= ALo= ICSIDELF AI52% 1T @A @©7HA]
AE Aol A sig FA Yol ®4(the Tribunal's award)' &
A, £ e HED 5= Qv o] JuHYe] fuas2 ‘CETA 359¢Y
37t A8.28% 7449 o7 &S AR A0 A At
T YgsiH, o]E2 7|E& CETA EAHY FAHYES A-A 840 Hst A
8.27% 4% 9 A|B.30x9] AL FFoF gt A E 5t
TAEE Faded AR (division) & A4aHY Auds 5 TR
UPE= 3L 02 FLHT A8.30R(EAF2] F54) H A|8.38F(A3A

l‘l

_4

o

fl

o))z A oA 9 AdEAto (E) 2-g-Hct.45)

A8.28% 7l e CETA 55 th A 201l B3t
U3 22 542 PAA W 22 MRS ke 2 4S9
qetith &, @ PHA A, © G429 A L AlFS 3 AR}, AERE
A% ‘BA 9 2 (adjustment of award) = I3t FAFHA(the Tribunal)

029] 3% Hxl, © AAHYS] ‘LA S HEel= Az}, Afa
FAE AAHY AWE(division)?] ‘TS BEEoh= AR}
Aergke] BaFe)), © g4 w8 B 74, © oL
71e A dY] 284 29 floto] Wast AL

°
S~

T; i

=)

r-lo ol

)
=>.4=
)
ri
i
1o
4

44) CETA H[8.27%.
45) CETA H[8.28%.
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A Iy guen
(9. 2 v

AE|A-EZYDS(Committee on Services and Investment)= A
HA FF(e)el Hot] F71H 02 FESHH, CETA F-&¢3ol &
T3t} CETA Z59YUs]s= "3t 49 A8.28% 73H4te] 24 Y&

NS 5 Qlrt.40
A|8.28% 7349l A7 8ol #oto], @ RAGAA= 1 WH(issuance)
‘90 Woll o] MA(Section F)oll wet AAIE w8 Ao o] 4
oF = UL, ® o] A4S Aol welol= A4, A, A, 8= BT
SIAY E ofH T2 FAF A% (any other similar procedure)® A7
= ith47)

A|8.39%(FAFH Y gt F wA)ol| =t AlFH B
‘FE QA AL oy, O FARYES Y UE &
Yol HFarzt A7V EA g WA=, © A" daTt V1A EHAY A
=7 A7MA=, © F47]F HHLERE 90Ul A Y] A 17
7|97 FAE O] s AP gE R AESHA] o Wi7HAl=
g wgo] ZAES 2= A2 oyt 1 5
8.41x(W7 9 AN H42 gt ST
= FAHYTS 29 A8.41% 32 HBHA &

% L

A8.29%= GAAER] EUSt Ziuttte " FAHREAUSD) 9] si22 f15to]

P EAHY 9 AAHY Alx(multilateral investment tribunal
and appellate mechanism, FAHUAA L) 9] AES 9l 99 o= 7
FAEEY FASEE st Qlk ol#Ee thARA| E(multilateral
mechanism)2] Ago] #sto] CETA 3-5HY3]= o] Al (Section FV

46) CETA H[8.28% 8.
47) CETA H[8.28% 93}
48) CETA H[8.28% 9.
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o] Ex240] ‘o] BRA| o] W} Bol
4 9lom W CETA 2599 A

transitional arrangements) & & = Q1t}.49

45t #=% ZFH|(appropriate

=

8. =&l

A18.30%= FA U] & (ethics) ofl Bt F7golnt. FAR L] A
tE2 (Y7ol E%ﬂ ojojof st o RO 4K o] FlojA]

ol T} o5 3 BA] et oWt EAlo] tstol AR9] 7|
ol AREE 'S WolA o] e, olE 8 A PHOE L

o= ‘olgfe] TEF'9 27t U= IAY EAf thstoi e 1 Al o] 2o
A= oy Hrh o]52 FAISA ol 3Uof olsfiF=ol HEF FAHZALY
3] 7Fo]=& Rl (International Bar Association Guidelines on Conflicts
of Interest in International Arbitration) @ A|8.44% 23] wet e
H ‘B&t2(supplemental rules)’& £oflofF 3ttt At} o] &9 A

o 3lojA, ol&2 AT S AP Aol AY = CETAY 7]8F A4
o ‘M2 FARA G @ HMIAHARD) 24 Be ® FAAAIAY Y A7t
U ZQI' 02 A P50k A 47tok g0

ATARS FAE Y Aol o|siiA 9] F& o] Tt WHE= B¢
TAAEATA(IC]) &FA ol=et A A ol gk oA 7] of
stof A (decision)= HH & Aol tigt “Ail(invite)E 873 4= 3t
o|Zgt o] A7 = @ FAPHYSY] AwE 4 F 159 o|uf of FA|APEAY
oA Ao A FAIE L EAATGARRA Xadﬂoiok st = ®@ A
T8 Aol AL 2= oet T A E
AAS DA FA] 159 ol o] FAAFE A A 5\_72}01]74 A= EAT
AR A g =] ofof gk}, o] 23 o] QA 7] = 11 o] & K& Sof ghrt.5D

49) CETA H[8.29%.
50) CETA H|8.30% 18
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A Iy guen
(9. 2 v

0. %8 HE Y

=

i

ol

A8.31x2= A-E&H A iAo #sto] A5t Ant. FARES 2749

AL Ao & CETA 8742 2ol #3t vl d2K(Vienna Convention
on the Law of Treaties), 7|El 7F2l(other rules), GAR= 7tol -84
4 Q= FAH YR (principles of international law)o] @} 84’5}
Z-g-sflof gttt

B AL o] CETAR AL 9Rtoz A4d ‘SF FX]2] GAS W
(domestic law of a Party)’d9] & A (legality) o5& AAsI= HeH
= 2] et Bo gestA ok, o] CETAE O tigt ‘ol 24
o] Ao gk 274 Ao FAPHYS FAE S E AFEAI = A

0

rol

(as a matter of fact)¥t 42|t} o|PA o2 FAHAL s FA
=9 T = BT oA Sl tigt {23 s (prevailing
interpretation)' o] H2=% & 4= Qlt}. vk FAR Y] A E5h= ofd
om|(Eh4]) = g BAY FU Y B 7| HS FE5HA] oy R
grok s ZAIeE #Este] ‘Ao TS WA 5 Q= AARt A4

(serious concerns)”t A7 &+ A5, AH|A-F2F €3] (Committee on
Services and Investment) A8.44% 3% (@)°]] wHe} o] ‘CETA 742 s49]
e of tjstod CETA S&€3o] da'd %113}. CETA T&143)7t
et a4 o] AA(Section FYd AHH =

SEYI = o] SfAo] EFURFE 5 /PG AT 4= QU5

10. =xfe| EHM(Transparency)

A|8.36%0] wzt ‘UNCITRAL YA #2(UNCITRAL Transparency

51) CETA H8.30% 2.
52) CETA H8.31.
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Rules)'2 o] AH(Section F) o}9] A&AA}e} 2 sto] 2-& @
d9] 9%, ® Tt FQ1A 2 dEts 9HA 9 54, © ZAHH 1
19 57, @ A &, @ FAHA AwH Ado] gt o] QA7) A, ®

_/_"\_

il

FA Y A AdQdof izt o]oJA7|o gt 24, ® &5HHE &
< 'UNCITRAL £%874 3" A3=x 13 9 23] et thF'o] o]-&T
Nes: Arguns 4 AEE S Aok et

UNCITRAL £787 +#2] A2x0) = &5k, FAE Y 4 o] -] 7y
02} EU= Al dsHA #18.36% 230l whet ‘s Abdol tigh o= *}
& dF0] o] &F & LS dfof gt ohet, 71Y(confidential) AF
ojAY ‘HE o] Ql= AH (protected information) ©f siFsh= 3
o= "WHsto] AFE 4 AUtk 181 BE AEe disolA S/1E. &4
HYS EAGAAER FoJste] A3 o gt HiS3Z(public access)
B3V E 9ot ‘AHL dFEZA FH(EH)(appropriate logistical
arrangements) & Z79floF gttt wHeF ExpH o] V| s HIHO
| Sl A9 Ho 5 93 @40 Aoty 24st= ¢ 1 22 E 83}
g Aol tisted WS4 (in private) H2'E FsP] AT AET
BAEH)E Aok . & ASHEA FYE)S HIE Stojg HERE
A AEFZN7E 2 EHe T3 E(public information) & E{5IEE Q

T greth 5y

o 2 I

o r

ot o R, EAEYS IRl gt FF
3f’, ‘A4t o]AH(applicable interest) o] 3} T
S HAPO ‘%@ (expropriation) HIZ A EE: ‘4
£o] AuSS dA d A Vo= st FAT AT (fair

53) CETA HI8.36%.

17




A Iy guen
(9. 2 v

market value)E AP slojof Sttt 18|11 @ ‘F3ZA &3] = A
oz} of] 3t WAL AXLH7|AA A EE FTHSZ AASH, @ FsA4t

B O] w2 AXEH7IdolA AlsE B #woto] ARt © FX
AE F1Rt Bl-Ecosts) A o] TR A A A= ofof Bt @ A[8.2239]

whe} (24)27]' ) OAHEAS B A NG FARR] T slel 2

£ T P4 Boto] M-S T £ QUrh59)

e E B B @AAEHA0] Y2 SfEn oA ofY
=, 7] AFE &8 @ B4 s AHE o EI FAH AL FAE
A Alof Fg4te] B4, sie £ X (measure)?] #H7] B 42 125t
of &S5 AAT 4= k55 T8 FAHAL YA & (punitive

=
damages)?] W< 517 ofy3ic}.560)

3 = Zlo] Adsitt 1 zgxgs}% 75 EX}‘%‘S%—% BAYAAE
7H SR E 82 Wesit, EAPE o] A40] AR Tefdt TR
o A7} Qirka AAsHe A9e] HgTelel @ AW & By Alet
BE GG 0SS vh BAGAL Rt 08 Ady AR Sa

e A9 I M8 A4 FaT RE0| Sot Wel'o] uhet 43

CETA 251981 GAE A9l i $47]21(SMEs) 9 A9 4%
4 YRS AN A% BEFHS Tesof Stk oleldt BETHS
£3] ‘ol50] AL @ HTE Aol & L sof Feh.59
ERpElY BAGARNES EAERA 0] X714 PeA oS
A

A
BAS] 913 LE g thelof gk RAHYL 82320 wE 4%

54) CETA H|8.39% 28t
55) CETA H|8.39% 3%t
56) CETA H|8.39% 43t
57) CETA H|8.39% 53t
58) CETA H|8.39% 63
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712 24719 oo HF WAL ok Bt W EAp o] K49
2% WAL W7 95t 271 NS aFSE A9 BAGARSA
T A AGE AR Sk Tk 59

12. THO| EIsH(Enforcement)

o] Al4(Section F)oll whet W& Xl 2 ‘BAGARES 74014, ofd
E4 Apdol diste] G142 o] Qlrh.60) TE| i EAGARAE ]| tisto]
Al glo] Q1AstaL o] & oysfjof girt.6l) thut, EAFAA}= @ ICSID
Fod A HE B9 A9 WHLYREE 12090] A7) A 7HA
23 EAFARAE ‘w0l et Aolu RR(FA)E 8 ABHA] gofoF
S B9 FARFE 7T 5 Atk o] FS BHY o]y AA|=
4 Be FE(FHD) A7 dEEofof gtrh62) 21l ERAGAR=
® ICSIDZ7H+&(ICSID Additional Facility Rules), UNCITRAL 34
TZ(UNCITRAL Arbitration Rules), 183 #|8.23% 23Hd)o] W= 7]et
Ag 2ol weh il HF BP9 A WY URFE 90Yo] A5t
A7AA 283 BAGARZE ‘@Al tigt =4, Hol, FRFHDE AT
AAE JHAoHA] YotoF X B9 BAIPS 7 4 AUtk o] FF-
B9 o]P2 A= WA gt =, Hok, Fa'O A S 714 AY
5]-8-3tct.63)

o] HP(HF)L FPo] ‘= Fa oA ‘BA(udgments) E=
W (awards)2] HFol TeF HE o gt} 64 o] A H(Section F)oll =zt
HHA 5 #H2 ‘FA BA(arbitral award) 224 FEHFNew

ﬂum&ﬁ

o

59) CETA H|8.39%& 78
60) CETA Mi8.41%& 13
61) CETA HI8.41% 2.
62) CETA X8.41% 3% (a).
63) CETA X8.41% 3%t (b).
64) CETA M8.41x 43,

09 ot

ol ool
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A Iy guen
(9. 2 v

York Convention) A|12°] Z&L o3l ‘AATA Tl AMA ) 22
WS A4y BEE Ao g 7hEE65) Bl ¥ekslA Tehd 4<%o]
A18.23% 23Ka)ol| wat A7 == A< o] AA(Section F)ol| wet WA
FF B2 'ICSIDEYF Section 62] Chapter 1V st9] A} -2 A4
(qualify) & 7}21t}.66)

IV. EU-H|EY FTAAS] Ex18A5]4

EU-HEW FTAE 20124 6¥ 26 @4 7iA] o|F 309 AL
AA, 20159 8€¥ 49 ¥ A g§4Z AU o]o] 20159 124 29
Juncker EU YA LA Tusk F-HOJAFS](European Council) A4 9]
2 Ngyuen Tan Dung HIEH $89] BEFA S A2 FARE=
ZE31 EU-H|E FTAC Agstglom 2018 shuty] wad oot gh,
HEEL2 5 EU-HEW FTANA a7 & 2t A FAEA SN2
AL =YE AR oh= EUY 2L FAE S gt Ak =85t
A A4 5 A8 (Chapter 8 Investment)o] FAPHE o™, Al 3(Section
3 Resolution of Investment Disputes)o|A FAREA|AR4AS thFaL
A=, 7P 3838 BES JA] EU-ZHYTE CETAOIA9} Zol A=
ISDS #HlAYE2] Z{oltt.

65) CETA X|8.41x 5%

66) CETA M8.41x 6.
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(consultations)E 83'%F 4= 9Jt}t. o]&st Fo] 94 A Y1 @ A9
olF % F&, AALHIIAE tAlshs AF S ofF B F4, © Al 19
g AadE gD BHE 24 74, © AllE 1389 AR
T 2F2 Tt Alao] ¥A 9 AME 2704, @ FFHA 3 &3
o] Folvt F=, @ FALHIAS] BF A7t I &FARIAY B EA
@E)E st the AL HolFe= 57 59 BEE AAsfof qHt.67)

i

ol

under domestic law)% 53t ﬁ’:%—’f:ji} o= AL FX] SHA] 29 oy o
A AeloF 5, o]= oJH o= AR 134 #3400 AvtsE= 2AE
L3l I3 o] 24 Uil E= AAEHRINA Aoy &ofj7t A5
o= GA DA 7E 7R 1 717k AR T69)

Lt %”‘}ZV} = 5945“] 0}‘/] Els

(EA9 227} EUS ¥ ‘-—HL«] HHE}@' ZA]f gt
3= £t "ot @9+ ‘FA7IU(SMEs)o] FARF Q1 H
(videoconference) 59 & s /=g 4 Aot 11 o=
FAAEO] 71%e] A%l E2lsHA] ofYst= o d9] 27 ¥ '60Y ]
Fdfof gttt A7t €O 8% 1870 W o A7z whet A|ASHA &
8- Y17t o] A (Section 3) 519 45 IRt A= HFEIL o] A
S} Vﬂ% Aag 4= itk o] 7|7k |9 I GRS 1 5o A%

T AU

67) EU-Vietnam FTA, Chapter 8 Section 3, M4Zx 1&.
68) EU-Vietnam FTA, Chapter 8 Section 3, H|4%x 23t (a).
69) EU-Vietnam FTA, Chapter 8 Section 3, Ml4%X 2%t (p).

! ot

0
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N =2AY e
Y 2

2. =l(Mediation)

SABARE QAEA B 37 A0 BT S Yoo, el
FAL ATEQ AoRA F PAAY WA Ao IFS FA okl
=F. o] S70 %441 Annex Dol 38 F2159] et gunl, Al

A BAGAAE 7 A4S g9 s 42 4= Aot S7HA(mediator)
FATAHEY o2 A=, ogt FUHRIY Aol A2z
(Tribunal) 2%l et AF=EE FAYHL(Tribuna)e] AHTHE EE A
13%(Appeal Tribunal) 3% weh A== GaHEY JotsE9 o
Y 7Hs(EHolch EAGARGES Eg FAH AR oA EAH U] At
TE Bl EUY HIERS] 0] ofd 2H5 F7HQIC R AYUe A& 83T
22 9]t} 70)

GRSl Atk S0l FRolr| &2 Folgt A A4z 2%, A4= 5
3, A272 63, A28% 5849] AeHtime limits) ‘o] 2)Her]2
Folgt GERE § FARL TUNE TEINVIE AHOR Aok Gt
A" S (suspended)dtt. 18]1 F EHFARES] 85 nat =21
A7 A122(Tribunal)oll whet AxE 39 sid FAEY Aire
A9 & G $NE SRR AHOR AXoks 97 1 &%
A= fAE

sk

3. 25 12| S

EAo] golad & ‘90Y oy of FAE + Q&= FF Y= o] AA
(Section 3)AQ] EAgEAS Yot AL TS AHOZE A5 FA| A
(notice of intent)' & AEdfof 3te}. o] A A|F]|ojof T HYHE= Fo| HX}
o} AGs] ARG @ ¥l AHAL9] o] W FA4

70) EU-Vietnam FTA, Chapter 8 Section 3, M|5X 43},
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SHe 49 B4 o} % Fa, 6 A1E 134 A4 AABLCFD
BRE 2A 79, © ALS 1949e] AU B2 Z9E 20V AL
WA 9 A 2AC]R), @ BFHA L £l Folut A Fo| YRS

AASHoF Shek. ol st ALFEAM & BU Bt HE ] £5-sofo}
u, wo} EUS| U] 242 ﬁ&%‘ﬂt Aol B EUS Il 3
5 £

o|lo] EU & EU3Y

sfof et 121 JL— xﬂ zo] we} AAle] AAL 712 42 AT
2 9tk 191 EAEY 9 AAN9L A6x 23] B A st

Ao diek A4)ell FEE Tk (EoF 2. 7D

4, 29| H|7|

SAA Ag & 37do] AAjt A, die Z1191(211AE 5k A2}
- A12z0] vt AYE FxpH A
=352l et ?ri% @ ICSID,
& 870] A&HA| otyst= 7% ICSIDATH
A3t ‘F=7MF2l(Rules on the Additional Facility)’
of W& ICSID, © UNCITRAL S4 73], @ &A8FAFo] ToJgt dA 9]

T2 5 stutel whet Aol AEdEh. wek EAFGARAEC] 4AY
T+2lof disto] 30 Woll FoJstA] EstAY E= 1Vt obfd HES

(o}

S ohUsit A9 ik 7] A7Z 2% @, 6, ©° FHY FAE
(rules) 3F9] 2 A7|E 2= Qr}.73) A7) A|7Z 284 9] B A FAS

71) EU-Vietnam FTA, Chapter 8 Section 3, H|6% 53}
72) EU-Vietnam FTA, Chapter 8 Section 3, H|7%x 1%t
73) EU-Vietnam FTA, Chapter 8 Section 3, H[7x 2%,
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C\ 2 Hein

2 BIAY3](Trade Committee), FAPHY(Tribunal) E+= A4AHY
(Appeal Tribunal)o] &gt 1#2](rules)oll oJsf HHH-Z)HE .79

SHH, Yil= AR 13489 A-&diA #9] WollA9] “iutxA]" e st
o] ‘YT RAEA 135U S0t &5 o ISt it Hu
Ho|u FAH Dol A (domestic or international court or tribunal) 5
Cl

QA4S FISHA P T o2 EAWL] A4 4 gtk

of

Aox+= AL AT 4 } 4 718k @40 sl A5k Qlth. o]
(Section 3)} FAHYUC =
7Fsstet.

@ 49 A7]+= o] AlH(Section 3)° FHH Hato| wet EAH LS &
e Bl et d1e AWEY 7t lojof st & 5= Q= 3
HAFRSEA AT A7) 28l #+4E EANEH=E =
Y7t Ao 2 XA Sfjof ghrt.76)

® A4Z2(@AE2N T FY 3¥A AS=FH 4 6719 o] st
AoZAHAAGFEANFY A2gFEAA AE=HE 4 37§d'o] Ht
o 51,77 © ol= 742+ AP E et 78)

@ NG B9 A @ AMA 712 = A4Z(FIEAHAY 712 F9
AR o] W79

© FApH Yo AlAoh= —E——zr%%% 7249 A7) T2 A6x
(A2 FEA)FY A A FEA A4 8]l £A](measures) ] 7123180

74) EU-Vietnam FTA, Chapter 8 Section 3, M|7%x 43!,
75) EU-Vietnam FTA, Chapter 8 Section 3, H8X 1&.
76) EU-Vietnam FTA, Chapter 8 Section 3, HM9%X 18} (a)
77) EU-Vietnam FTA, Chapter 8 Section 3, HM9%X 18! (b)
78) EU-Vietnam FTA, Chapter 8 Section 3, H9Z 18} (c).
79) EU-Vietnam FTA, Chapter 8 Section 3, HM9% 18} (d)
80) EU-Vietnam FTA, Chapter 8 Section 3, H9%x 1% (e).
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=9|(Consent)

il o] AH(Section 3) stofl 48] A|7]of tiste] ‘5] st 81 YL
= A7z & 29 A7] Al o] Ao FHH Hajo] whet ‘ZA(Fa)9]
Zo|A'E Agsitt 82 A10% 18 ¥ 23H419] ‘=9l'et @ EAIGAIAEO|
A)29%(Final Awards by Appeal Tribunal)o] W& ‘%% 3’ o]Z ] o]
Aldo] whet AAIE o m et Wo] thet AP 4 A8 © FATAAE
o] o] AlHof g ‘A o TSt Fa, FAl, FHAa7), +8= AHAI'S
A Be FAMYolY SHHYNA FAF 252 AVIshe A A
7842 oln|s}c},

93 R102 18449) '9} ‘o] M4 o 49] A7) = e /AL
SE5HoF Tt} @ ICSIDHSF Al25% R EAZARE 719] A5 of o
gt ICSIDF7H14], 283 @ ‘Al of figt =3y 59l 3
Y-S 95t FE& FoF A2=x(Article 1T of the New York Convention
for the Recognition and Enforcement of Foreign Arbitral Awards)’
£ WHEfof §trt.85)

7. M3xte| 7lz=d

EAGARE 95 A3AHhird party)7]FE o188 % k. AR
2/90] QI A% 0]S ol gt BAYARE @ EHAR B EAhEe
A5 o] EA|5oF 310, ® wroF =AE AR} gl Aol B

DG oA 7Ie2AdFge EA A " A SRR ol F

F

r*

81) EU-Vietnam FTA, Chapter 8 Section 3, HM10% 1&}.

82) EU-Vietnam FTA, Chapter 8 Section 3, H[10Z 28t

83) EU-Vietnam FTA, Chapter 8 Section 3, H10x 3&! (a).

84) EU-Vietnam FTA, Chapter 8 Section 3, H[10% 33} (b). 0] H|10% 3% (b= H31R(EHH2
ZHITE) 38kt s s M ECh

85) EU-Vietnam FTA, Chapter 8 Section 3, H|10Z 48t (a), (b).
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&5 SAISfoF qHH}.80) o] 2]t FA= 49 A|7] Al'0f| o|FoAAY B
‘A A7) &0 A RERG el AZEAY 7157 IFE Frole 5 A

gg4o] AAHAY 7157 AFE SA AA glo] SAHofoF gHrt.87)
2ot A3 242 FAE 0]l @ A222(H]E0] diet BA)7E 285
A4, ® A272(F BH) 4] wE 2Ao] HHAe 4% 1 a58E
AR A A3AT S L2788

8. EXHel(Tribunal)

FAH LS A72(A9 Aol w2t A& 252 Aot fste] 4
"o} A34x 27 (@of et F9¥93](Trade Committee)= & FTA7}F
R EH FAHY A oS A8 5HE, 391 EUR Y= =&AL, 391
HEY 47}, 3012 A|3= FHRZ ghet. o] & thAlste] EUSF HIEE &
FARRE e AR AT 59 ‘3?,’% A8 ﬂEi AR = O]‘:} <
Y3 FAE Y Ao ZF—% ‘
ojrf 9] F7t5HU2 7] A12% 234

FA L] A /\}‘37] sl
7HEAY, dgke QIARRE W SkRtofof gttt o] & At ‘_% = ﬂ"‘m” A

A A ZEFof ot, &5 A FAH, FA S, FAFAY FA4S4
ALY A A T AEA A 7HA AL Qlojof gt & Afuake] 917
£ 449olH, g ¥19] dAddo] 7Hssitt. 18y & FTAZE YR EYE 99 5
F3H 599 A7l= 64dllH, ole A% FAS A5 figoltt. 1E1L
SAo] A wuitt FYUEM, U717 HREA] 42 AE sl A==
ZH{JF—'%HO]Z}—J Zho] 7] setet Flgttt, 4717} vtm sl oy FAHY

T

A ado] FAHEE 45 S AuE &5 FE A SRS

:>é
é

86) EU-Vietnam FTA, Chapter 8 Section 3, HM[11%X 1&.
87) EU-Vietnam FTA, Chapter 8 Section 3, M[11% 2§}
88) EU-Vietnam FTA, Chapter 8 Section 3, H[11%x 3%,
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91) EU-Vietnam FTA, Chapter 8 Section 3, M[12% 11&}.
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96) EU-Vietnam FTA, Chapter 8 Section 3, H|13% 6&t.
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99) EU-Vietnam FTA, Chapter 8 Section 3, M13x 11&.
100) EU-Vietnam FTA, Chapter 8 Section 3, M13% 12&.
101) EU-Vietnam FTA, Chapter 8 Section 3, M13% 18%.
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103) EU-Vietnam FTA, Chapter 8 Section 3, X|14% 23},

104) EU-Vietnam FTA, Chapter 8 Section 3, M|14%x 33},
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105) EU-Vietnam FTA, Chapter 8 Section 3, H|15%.
106) EU-Vietnam FTA, Chapter 8 Section 3, H|16X 13},
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107) EU-Vietnam FTA, Chapter 8 Section 3, H|16%x 23!,
108) EU-Vietnam FTA, Chapter 8 Section 3, X|16% 3%}
109) EU-Vietnam FTA, Chapter 8 Section 3, H|16% 4%},
110) EU-Vietnam FTA, Chapter 8 Section 3, H20%x 13},

33




A Iy guen
Y 2

T/ A A3E 131109 A5 AeEFo] ZE,
E}E}/ﬁ 50l ol & 7 ULF AeEE 9 AEE S Aok A1
SHH, UNCITRAL %84 713 A3=% 1"0L 2 2300 P (EDHA E= B+
UNCITRAL £ 34 A7z tzh FAEYL @ ‘X]'iﬂxq O0F FE ojn
LFZAALS] 270 23 ® EATAAET F2E & F © Hol AlE
AW E= o] AARY 7]e AEE(any other documents)— oj @
ol-&sHA TAo| ko] 2HE & At 7ol Wi} §ol'sks A5

BANR S ZUY S Yeh1)
=
o
==

gﬁﬁ UNCITRAL £874 73] A2z0) = &3

20 U2t B ARER L ASEE S 79
(non-disputing Party)°llAl °1ASZ AEdfiof 59, o]& tiFo] A=A
AsHA FMACZ o] &S 4= lofof gttt tiit, 71D (confidential) AFRY
ojAY ‘HE o] Ql= AH (protected information) ©f sjFsh= 39
o= BAsH] AFE & QUth 119 LA H O R TotH, 7|UARelY He
JH O] tiidol= UNCITRAL T4 3 A7x 230 AF4H HeF Zo]
‘AREAAH(government information) & E5FH AL EFgITH 115
olAY A20z 2%, 3%, 43l dFH FEE2 UNCITRAL £34 713
o] E= & Aol YR o] XAt SE27|H9 AGTFoEZH f=o
‘ZH o7 0]—8—’%L 4= Uth.116) o] EU-H|Ed FTA &8 & 34| o] <
HAY3](Trade Committee)= A20% 32 +P HETUT & FAR}
9] 8] o5 F-HLH3]= A20% 3% 2-& 4l ‘UNCITRAL FH4
T A3Z 3% A8t S A5t Al34E 23 @l W=t BHS A
‘é‘_}_—l:]—‘117)

o

111) UNCITRAL Y #2 M3xe BM 3/I'E 7H6HH SN2 MHZEXINAN 2YHAXE0
HESH FHelet ZMSS ’AXME ot EUA 37HoteS Q+1okT UL}

112) EU-Vietnam FTA, Chapter 8 Section 3, H|20%x 23},

113) EU-Vietnam FTA, Chapter 8 Section 3, M20%x 33t

114) EU-Vietnam FTA, Chapter 8 Section 3, X|20% 4&}.

115) EU-Vietnam FTA, Chapter 8 Section 3, M20% 4%} 23 (28).

116) EU-Vietnam FTA, Chapter 8 Section 3, M20%x 53},
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U-Vietnam FTA, Chapter 8 Section 3, X|20Z 6&t.
U-Vietnam FTA, Chapter 8 Section 3, H20% 7&t.
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130) EU-Vietnam FTA, Chapter 8 Section 3, MI31%& 1% (a).
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ISDSO !t A= == Aol Agtshs FAH LA =S EUY F4+
T ot FF FAASA o =Y Yot FAEAHES AT
Skal Q7] Wizl 1 AF7F FEE AL Sl

oju] FAAF] A= FAE Y AR TeF =217} ISt A AT
7]17+(ITO: International Trade Organization) Al GA| ‘B4 I} ‘FAY
£ BT E5H 1 A ESH3S Y 2EE HEsto],137) 1980Wol= AR
o=/ 7 AdE oHARE FAE ARl otgAkE 9] FAtol| et A
(Unified Agreement for the Investment of Arab Capital) oA FX}
H o] AAEglout 87t Wol [CSIDE 4S5k, 20159 UNFY

137) 2t NAHH O|FHEf 71 AAHE0| U7 THK[Q Al7[0ls, =52 ‘THHBE' S ZHE
Mot ‘HSRAFOL0 ISMOZ CiXtZt RYMA E5S AL ZHEL7|1(TO:
International Trade Organization) &4 7|7t SOt EXH0| &St =27t QJAUSLLE, Sttt
ST Z|BEQM0|= 7HEst HE0 AU, Ol H3Q HIE HIE [TOHZ0] FAE 0], 2HM|2t
20| &5 ARSI ‘GATT 1947 MMZ2 JHHEUD, ZHEXNHS FH(SA)t LS 4
0] A= EFSIL 22t SXECZ UMK LEZIA| £[UCEH O] Al712] BITS EX2 WA
=2 M, HELEF0|L, TE GAFE Hes, AE2SUF0(2= S4S Hits FHO|CH
NEFETO BIT HZE SX2 F2HCZ AE+YU= L0 EXot= A=l 2 K=l At
250 AUt MEHCZ, ISD= BITOf sl SHAE 7| Hihs “FXRA-=7F 7t 2 A2 0
ISHE BRSO 2o CHROIRLCE SEY 9, "HHEA, (BFAL 2012), pp.9-10;
Andrew Newcombe and Lluis Paradell, Law and Practice of Investment Treaties
(Kluwer Law International, 2009), p.45; &M WTO R EXXX[0| 2t X
(TRIMs: Agreement on Trade-Related Investment Measures)= “MZ29 0 CiaHA{2t
CIECEM, 22 E7fot U= ‘MHARS I} WAE EX10 Cfst 7Al= TR0 UX| e
SHAIZL A0 RACH.
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A Iy guen
(9. 2 v

7HE3]9J(UNCTAD: United Nations Conference on Trade and
Development)?] 20159 AMAFAEIA(World Investment Report
2015: Reforming International Investment Governance) oA %= X}
HY AXE Ajtol7| & 51}t 138)

SHH, o2t EUY FAPH YA ol et 217} §lA] goh. AP UA =
ol =)o HESof & FHOZ ICSIDEF M FE EA, T5LIY
o] S= A, B A A7 AZIE 871 Avk= Aeloh. 1|

EUQ FAHYAE AR FAFAGERE FFAC| HEE FAHAS

Hot= 20 5 WS ICSIDY FAHAH L 5Yet Ao = 75l
0] & ICSIDBAFFO] o]& QA=A e AZS & Ao,
= &= 1 FAEANELY AL FEoEA F=Y FAREA AR
& HA an= olsfistd E7Fset AT oyl sHlth A
A BRARAARY = A3=o] Awkt Ado odsto] ICSID
(b)ol] wHet = Q1EA A7 1789 SA%0E A48T o Sl AT
St A= & FAHAA LY Hof AEARD =E
Zolt}. 12 aL 7]& ISDS Bt A37;
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ast = 'Y
S A EH= M2 Lestd 2
oltt. ® Y= TEALIE T FAEH FH Aol it A3t ot
AL ZAFARR] ol dA7IE At sk WA FEEE e
TAVE drke 2271 3l & e, ol FAEE
ClE =9, ARAFAAY)] 2 dEE S dA &
AR (EE T ey 34 dtez Hgigo]
Zoltt. © =AY HaS =l
ol m} &g AV = e, FAZANE LS
UL I AP F-s] s SAEEY] S B el w3t

(Convention on the Recognition and Enforcement of Foreign Arbitral
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138) O|M2!, supra note 7, p.78 E=X.

42




Awards, 1958)" A1z29] 543 A3t "M B SAH 2REH T4
o= SARE O R HEdt= A9 1 AYole EA7F HA g 5= /139

mebA Sy o] et 29 HAH Fol 5t FAAA G
£ ofjof g}, ISDSe AT ‘MEL Axd = 8 3 FAA = g
w2ke] 1 RS vl A o -2iuete] ARl ghs AE T gk
o] MIFEHEE T ok EEto] BT Aol tisiAl= ol H A5
Hrojst 2 sfjof & Zlojtt, I d & ISDSO] gt v = B35} o] A
o T=7} dHef Ho|x&= ghof 140 A2 FAHAA ] FR{I}ol=
433t Azl 284 7Hs/gol AUt

olo] 7] et2% EU-7RUtt CETA ¥ EU-HIEY FTAKC EAH YA =
£ B4t Farshs A2 gurt A

139) Ibid., pp.88-962 LHES A5t 2|74 KAl

140) EU-7HLIC CETA, EU-HIEE FTA, EU-US TTIP &4 S& 3l 7IZ ISDS 7HS0]| &5t =2
74 UoieLt, J30I= 275611 7|& ISDS MAZL 2rHez S5 ACR= HOX| ¥=
Ch= Aol QT http://www.nortonrosefulbright.com/knowledge/publications/ 148965/
the—eus—proposed-reform-of-isds (20174 11€ 302 z|E &),
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A Iy guen
(9. 2 v

I. A

rft

x}

fr

IF B

AR SHoA 5= f AleAte] &, Qlof ¥igt =, A H
al HE & 2o ASER7F HASHL Sl Wl 7HA] A=A
7|HE= Tt (scale) 2Hal BZIeteh AR 7E 2Rkt AwE S50
&b “FAlS- Al DA o BAAR] 7P ek ¥ 2| (the most serious
crimes of concern to the international community as a whole)”7}
7] YAl AR T P olE Bl AW HE(S, Tl
Z A2 HA}, o] mofAt, g efstal A AH QI "HEAY 5) 7 AA
ofof 5}, o3t A R «] A4, AA E= AL A=A F 9
A+ 8 A(contextual element) olgh= A FHPACZ HE
dch) g, A=A FS QA RAY HR'= EFH W?l'%‘*ﬁ‘ﬂ‘g
(individual criminal responsibility) 7Hg9] WH 07 o]oj& S=Htof Q]
AT, o= v 2R A HAR} AT 7He] FAA AT HilES WA

T-2ofoF & SAFAA T A2 Hade T olRE Bt 7|EFew
=7t e =7kt FARE AA, }.75]., AAE 71 Ao SJsiA A=A =
A=A F ol JlojA 9] ERoNA HEE Yot shaAket ol & A¥,
A= SR, 181 ‘?:qﬂﬁ oA Fe] gojzl A FEFof|A o] HE
2P 319k, A, AAShs ZdEAF 2H2Ee] P90 gt AL F=ESHA]
%2 4 gl Aolth olHgt o] follA AL FRHE LA A&
A GA A (0] 5} FAFA A E= ICC)O o|27|7HA] 11 7] &t
A B E B5te] /MABAHEY ol2—F § AR EE HEIHY
Bi(modes of liability) o]2—5& WAAIA £ Zojth.2 a1d, 4=
AR F = 1209 PRt osiA Ad A= Aol A E7FssHH, o5

oo

[H o

:t.lngl

l

O

1) O|0fl CHet & O RIS =2, ZNZ, “Q=0f Bicks A9 A& 247, IZXHEs|=F ),
613 ®M13, pp.71-102 (2016).
2) =HYAY ML} staA SolM= %*il"*7f°4EHE X|25H= L2 ‘'modes of liability’ 2= 017}
7t ®0| MO|X, ‘modes of participation,” ‘modes of criminal responsibility,” forms of
participation’ 52| 20 Al =ICt,

A




SHGAY JHAZAY 0|20 Chet AT |

o] FAxPL AY, 28, AA|, AY 59 tFet FALEHE S5 st
AR 2L Aolng zZixlo] HHA/IFE S LB Ao|dt AL &
287} Q= Aol ofo] s /A=A FAHAICTY) T4 HR=

‘o] H9o glolA [MATAMKIE o Ale] ¥R YFomyE
WA grom YA WYY Uehde THAH o WASS £ of@
A W3 A Zol WEH= TAo] o) At v]E o] BRle) U
FAgo] A W AYPL.1E BohATtL Stelets ofet BA) FHUES
of Folot BEL T3] G WA AWL 7P stv] 2YH 4L s
oft}. wehA LEfs Folo wEA 4L T WS AW Ao AR
o SepAL thEA gk

o) m

O. ZAHAF FIQgALAQY /|9 #H#H

s FAFAFE AN ARJAFAFAE )] ofeh= FA= LY
trorst ‘A7l (modes of liability) o]|25& 9u|s}A|qt, o]
TNAFAEER] 7id el A A oA & 7ide WA dA
ok =AM F=A7F 27H= HE 0] AR Al7]o) =7 =AIE A
Lol tisto] 711 FAFH AL AT A AFHE AALDE
o] ol et AAZ fHolA JAEZ ol 34 Jgo] FastH olF
o 717t F ML AR Y F2 =98] FA|7F oty ATt o] et Ao
A JAFAF YD NdE =AY S4HLR Boleed & 'E"T_Q Sk Aol
HE FEH=0 A o Iatirds A9 7
Hersch Lauterpacht®th. 1= FH=Z7HE A= =

nE;E_VElO
oxe o fu

[ T

j&

ol

Lo

=1

El d
>4

=)
rulo
_,_.
=
e
u)
L

3) Prosecutor v. Tadi¢, IT-94-1-A, Judgment, July 15, 1999 ("Tadi¢ Appeals Judgment"),
para. 191.
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A Iy guen
(9. 2 v

Y = A T Qvks A8 AshE =Hohe, 123 PE T =7k
SAHS HEAZE 2 4 o wEbd T w7HE tHESHA 9 't AQl=
A E AdE 5= lohal FF61eh4 o714 T =7 dE A P9
grolgte 7t 8%, =71 AHof et w7HE tiEsiA B9 g

97k oty aL, JlRIARl AA o' FAMHE P+ A5 1 RFHAE0A
NAFAH S :% F5E o= 53] 19417] 2¥HEE EX51%17] o]t
19A17] ZH17] o] %9 WoflifelE AHH A A4, iAol ot A,
J2a IR A 2Rl=9 AR F e A 5ol 11 vt E 5 U
Zo|t}.5)

Lauterpacht?] o|&{gt A4S 7HAFAFA A AMLY] A ofl= A o]
A4 NANA sz o F 7igo] AU D= QFH 712 FAH] &
At FARE F7F 7 oA =7HE olF= dHA A (men) ol F
oA, 442 AAIQ =719 A4 AE]e) o F= BEE ‘AlgH(men) 9
Aot 95lS F4SIRIHE?) o] 23t WEol A Lauterpacht= AR
9] 71271191 7124 <17t A& (fundamental human rights) 7Hg} 3
W21 A9 7|E 71Xl 7]EA 7t 9% (fundamental human
duties)’ 7id FAF B57F FAH Y] 7|29 AS FAHLS T SAH
S 2A9 HAH(aw of warfare)> FAZ /PO E2A 9 =YUo| ot}

59 3% 749, AN 3152 BN 5L AAE, 5U FuE

4) Philippe Sands, East West Street: On the Origin of Genocide and Crimes Against
Humanity (New York: Alfred A. Knopf, 2016), p.282.

5) O AI0f CHEH MO CiaiiAl= Jenny S. Martinez, The Slave Trade and the Origins of
International Human Rights Law (New York: Oxford University Press, 2012).

6) Raphael LemkinO| genocide2t= BHAIIES Sof T H2E SAIRCHH, Lauterpacht=
crimes against humanity2te HZHES S5 7121l H2E SAZCL & £ U=,
Lauterpacht= Lemkin®| genocide 71 H0l| HERCL 0|= HHS ZASH= ALO| 74219 H& 7t
ZhatE e{=ddol chet FHaiof 7|8t St Jo =2 HO|=0, 0[2{5t & AFEC| AtYA X}0]of TS HY
SIHME 715 &2 B2 Sands, supra note 4, pp. 272-283, 317-353.

7) Sir Hersch Lauterpacht, “Draft Nuremberg Speeches,” Cambridge Journal of International
and Comparative Law, vol.1, 2012, pp.62-63. 0| EME FEMHZT] HIOAM H=2 chief
prosecutor@™ Hartley Shawcross7t $#igHE final speechS £718t Z1Q14|, 0| speeche
LauterpachtZt £ Z10|RALL.

8) Ibid., pp.63.
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SHGAY JHAZAY 0|20 Chet AT |

= HAEONA A8EH,9) AAESY] 5.5 B3 FAH] vzt iRl
A2 Y= (the principle of individual international responsibility)”<]
gt A&l AT FF5H3 10 Lauterpacht®] o] 2|’ AMY
wAdET BEROR ool B BARS A2 WY 9
o Ajolo] AE Rk Rak I GRS HolHi 2AH oRe
1! QJth= Aolththe very essence of the Charter is that individuals
have international duties which transcend the national obligations
of obedience imposed by the individual state)’@al AASFALE1D
A2 A S5 F 19509 FA=AE D)7 70539 8 o] weEt
AH 27 A HHARZCERE 2S5l A 24 SATSHEL
2 oAty Q= 77] &9 “wEW| 21 A& (Nuremberg Principles)’ 12) &
A29A S ARG HHE Aot FE T AFS 19 5.1145,”%01] a
sgjol dhgt A8 Wit GeehE BN AAS WA Bekcke A%,
o] A2¢29] HjFolli= of7] Q&7 wRIH =T TE 2] ‘41‘9'01 AR, TE
St o] AR W89 wjFol= Lauterpacht] FAIHAF 7]19] OJF AMA;

9) Hersch Lauterpacht, “The Law of Nations and the Punishment of War Crimes,” British
Yearbook of International Law, Vol. 21, 1944, p.64.

10) Lauterpacht, supora note 7, p.63.

11) Trial of the Major War Criminals before the International Military Tribunal, Nuremberg,
November 14, 1945-October 1, 1946, Published at Nuremberg, Germany, 1947,
Volume 1, Official Text in the English Language, Official Documents, p.223.

12) Report of the International Law Commission on its Second Session, June 5 to June
29, 1950, Official Records of the General Assembly, Fifth session, Supplement No.
12 UN Doc. A/1316, paras. 95-127. ‘mEH2T &1Z0| QM1 HEHA M2 19900

ZHPRIIHSATA FH(CTY Statute)' 2t 2ACHMSIAY A FH(CTY Statute) &
0|o1 ‘FHEAI A 207E(Rome Statute) 0ff 0|27|7tK]Q] Y210 ME5H I & =2
LH=0l, mEH=1 EAEe 770 &5 250t o2 2o 20| 1998H =00l HSE 2t ULt

L EREE 20p7
M1 HROHIBAPY 21%)) K252

M2 IZ|(HIEA HQj0| AUHe SHRUF) KI5Z-H8Z ]2
HBYE|(E7te4 S SHAII0] OJ5t A HiR|o] §R) | R27%

HARE(HSA SO T2 B2 HF|o] 2E) HI33%

MERIR|(SH S e A H21E, H22%, RI66Z, H67E
HER (R ZF) HEZ-H8Z 02

M7 4ZI(E 01210] HAIRTIRS] MY %) H26%
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/e L
o] AR Ao F HOl} 13)
ZoFo] FAHAG MABAFER 7Hdo] 5782t A WA ofl=14) A 12} AlA
Hd 4 T AZAHE 19199 HE2A]R RoF A7H(Part VIDOIUTH 15 &
Z0F9] Qo Al ml=at A& T2 FAHA HJABAH D L] F=3F0] 7hs
Ao et O FS HAISHAAIT, tirh9] w72 JAERIF tsis=
EYo1A] EAEE AR 5ol disiAe A ZARE ol 2A%hS FH4lskgint. 16)
22 WMo A W Z2At]RF RoF A|7H A 2] 7|2 A0l H A d3] 2]
B 1A= “7iA&A(Personal Responsibility)’o]2k= A &2] Chapter 111
oA 12} thA 5 “AAH(laws and customs of war)” X “Ax=2] H(laws

of humanity)”o]| 9J5tel= M E M “BE AFEH(all persons)”o] ZArA
9] tiidol B Adstar Ueh1?) o2t IS E3f A HEA R

13) M2Zlo] 122 21} ZTh: “The fact that internal law does not impose a penalty for
an act which constitutes a crime under international law does not relieve the person
who committed the act from responsibility under international law.”

14) H|IZ Z2Q| HAI2 OILIAKXITE, 1919F HIZAL0|R £ O|M0f| ZH|HA 7HISAIHRIS QIF St

FQ8t 0= 191592 191797X] 7|7t 1502 Hoj| 0|2= OI2H|LOIRISS stafst At

(83 “Armenian Genocide”)0l| CHotY M 7| 1915 58 THA F=, A0t &S

St0 LHESH HHOIRACH, M2 CS ZCE “In view of those new crimes of Turkey

against humanity and civilization, the Allied governments announce publicly to the

Sublime-Porte that they will hold personally responsible [for] these crimes|:] all

members of the Ottoman government and those of their agents who are implicated

in such massacres.” http://www.armenian—-genocide.org/Affirmation.160/ current_
category.7/affirmation_detail.html.

H227222H 23027MK(2| Y| 7] 2= O|F 0T 01 B2 209 M7H| 82 OFX| L=l

=2 THEAMNEA 20E 22 S2E T, O Qols S HEEINE, "EI01E 3 S

Q= S YANESE, J2|11 HE0lol 23 g Hhg He| § M2 Ho{H S2 X|Aote 2+

=0| Exetct.

16) 0= EH2 “MHMH(laws and customs of war)” & “QIE=9| & = 2Xl(laws or principles
of humanity)”0fl CHSH QIEFRYRIE HEZ OHE0, 0 st MEg 78t “FA 78 Ee= 2
(international statute or conventions)”?| ZME UX| 2t FESICE M. Adatci,
“‘Commission on the Responsibility of the Authors of the War and on Enforcement of
Penalties: Report Presented to the Preliminary Peace Conference,” March 29, 1919,
American Journal of International Law, Vol. 14, 1920, p.146. O|=9| O|A0| =X|HA 7HQ!
A JHE T XpAof Chet Z40|UE BHH, AEo| oM2 X2 T2 WES 7R, =2
S ZHIFAPHRL JHEH0] THohAM = S2ISHAME, B¢ ME=0| =2 LS M=
20| EfSIX|t IiF= 2| TIQFES LS| 219 MU0l ‘X|5|2 Hel(command responsibility)’
=2/0l 250 XMEot= 0| MASHX| 2|28 HAISIAL. Ibid., pp.151-152.

17) lbid., p.117.
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ZoF A7H A227F%= “FALEYZG 29 AT vhete X1 ¥ F
(a supreme offence against international morality and the sanctity
of treaties)"® FYFAE LF0h= T, A228%F+= A4 W E B
(the laws and customs of war) o] ¥Ist AAHIE AR E e} P
Ape] AAGARLS AT YAk 19 T2 A227%7 ARE 93] =
YA A SAHS ATt Y HEHE FRE slolF ‘=Y A
(ex-Emperor)’E Q%3 ot Aof i3t &S mgteta YPAT A=
yYdgtc s =9 347} Ax|Holal= o] 9 & o] o]3istR] UgtT, =
G0l that B 2Fe AREA T 5o ot
FAR] AHE EZdo] 11 FYREL] =S &3] ARSHe vl
B =3 Dkt 19) oFX]9t Gerhard Werle2} Florian Jessberger2]
o Zro] W2 Afolf 22 AHA HAFGAFY 7 o] Fofo] o5 }o
A0z YaHoz olge olovt ke 3 Ao} 20

Il SAEE NABAEY Mde] #E

o3t WA 0] GAE AX AW AAGANY APe] BAZ WA
o A2 AAGAE FA A5l FANZL QREERT T 5
AU AP 2 of L FA AL SRR 2031
75 B SRR AR FAMA L Aol o8] A2
A0 24 O] ol A ok, FABE TeAT WHE A7

F A=,

s

i)

=
—

18) HM|228%2| ¥E22 THZt ZL “The German Government recognizes the right of the
Allied and Associated Powers to bring before military tribunals persons accused of
having committed acts in violation of the laws and customs of war.”

19) MEHE2 tAl S KA 2f5H MO DIX|25] S2I3Hn, 2t0|IX5|0 HIXIE S
Z| DxEA(Reichsgericht)s S SLHEHO0 /7510 13749] XiTHS TIYZAX|TE HOIFT|A
THEOIUE o2 WIte| QUCH Gerhard Werle and Florian Jessberger, Principles of
International Criminal Law, (Oxford: Oxford University Press, 2014), pp.3-4.

20) Ibid., p.4.
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Mele Ades SiAT AP=ofd 4= A 2DaL AgFozH o]F 7
Y 7 T EHE U RASAHAL92 w2 ¢
ATLE2 etE AR HHE 795

=
=
Zl(Nuremberg Principles)’ ¥
= FE T A= S A
O
=

o thet ZNAFAFAA L] NS Aok T, A2 22 of7]49] 71
A QJolgt “IA|HAYS] AQ(responsibility under international law)”
A Pgo] ot QUrh.2d) AR FRHED AR HE 2T MU
AFQ] 7RE el FAE 9IRE Ao, HHO 2= NRIPARAQIS] o =R
YEE 2F=EolAT I E WS £ k. & TN F H YAFH LR
AFAHY /HdE #3851 s 2SS FolEdd A1X(RHE 5
o] M7 WHAA =0 gk 375kl 443 AuZ sl HAlTEARE ol A9
wlojof gt} ")Q AloR(‘ATAE ] AL ZA EE ZF O] LAYCR
A L] e 22 HEE AAE AFRES At AEsts ds2 7
ok o2 B9E .2 Al Ik Qo] M ElsolH, 1o tisfiAl= A
1F Qo] lofof Fth)E & & AATH2Y A1xY “MFA=(criminals)”

21) IMHAY SXEQ 20| XF Q8L U= BEFEAM I 22 tan Zth “Crimes
against international law are committed by men, not by abstract entities, and only by
punishing individuals who commit such crimes can the provisions of international law
be enforced.” The Trial of Major War Criminals: Proceedings of the International Military
Tribunal Sitting at Nuremberg Germany, Part 22, at 447, as cited by Prosecutor v.
Tadi¢, IT-94-1-AR72, Decision on the Defence Motion for Interlocutory Appeal on
Jurisdiction, October 2, 1995, para. 128. ICTY SAA HHEE 3l Ql= {2 ZX|HA SAL
MRlo| EffE= “7HIRQo] YZR(the principle of personal culpability)”0]|0{0F &t MOGIICE.
Tadi¢ Appeals Judgment, supra note 3, para. 186 &=,
07|M wEH20 HEAZ ‘SHEY HE= AU 2ciM MEXH =45 HA 0 2ok
MEHXX| Y=l = S BTG S 71X AmE 27t = A2 ICTYHE MeAet 20t
T HM25ER(MNYRIH F 28 D5 Z4ZE0| TEAT}E KAl (natural persons)”0ll CHoHY et
2 718E w ™ot QUCH M2t ICTYR ICCE Eolo thohM e HEHS YA & gt AH
100 W7t SH 0= “corporate liability”2H= 012 AFRSHHA AZt5H QI HEIGH S0 H&
| $010] 2D IHSAIZEH AL TR MOIOF SICHs ZRSO| A7|=| QUCt 229
& =22 Harmen van der Wilt, “Corporate Criminal Responsibility for International
Crimes: Exploring Possibilities,” Chinese Journal of International Law, Vol. 12, Issue
1, 2013, pp.43-77.

22) M1z Y22 21} ZL}: “Any person who commits an act which constitutes a
crime under international law is responsible therefore and liable to punishment.”

23) M2@Z|o A2 A9 4= 13.
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o]gh= wole} A|6x9] “AlgtE(persons)’0]gh= @ol= HIE ICTY Al
724 BuktA A252A Y BAIHCE FiRl(individual) olgh= &olE
A& A= EUAIRE o5 TolEo] AABAFAS MdS AAstL Q32
Y 9] AA7F Qlet.25) AJZte] Z&7hHA 1990d ) 2SS ICTY 4,
ICTRT 18|31 1998 EuhtAoll o]2HA 7HJIFAFY U] Y&
5 © EEY5HA A=A Hrt.20

T2 o)A WALUY FHEHE L o]F AL AZRE A HA
7RAFAF RIS 7Hd-2 5] 19909 o]+ ICTY, ICTR 1] ICCY 714
(statute)t WSS B0 ALH R AA| Aol H& = o] f=dl, 7414
O 2= A=A F T Gt SRR AF tE o] tet FEE
AFY-7ha-Zrofshs Z42+9] 1o A A1) F#of -85t HUZ 2971
91t o] BEE ZIhEolA Ztth TLEg ML ket FEHE 18T
|29 #42 19459 R E 1946 7HA] X PE TR 2T A FAPE ol
ot At o] wl=t, =, A, AY ZH9] HU FHF oA 9 A
A¥lEo gt “T<% AF(subsequent proceedings)’2] 7]EHoIUH

Control Council Law No. 1094 2ot &= Ql=d],27) & H A2X(2)Y

1o

24) 0]0f] L{5t0] HAIETO| 24 RAO0|ACHE AMAITIO 2 “7HQI(individual)’ S MEE & U=, IR
=2t B2 X0l FHHET Y H10X X 22 A7| SSFHZAIE B(International
Military Tribunal for the Far East) S1&19| JHOISALRQ) A FHL & SIA H5X &=x,

25) R SHHAHS|= FHUHET HE & M1HEEE FHEHE2T HEEY FHHED Y H1E

DIO=RE LEGHLHILE. & HEe= IHYO| ILHES S0 AXIX| L4 ZHRI0NAH &Y o|RE

kst 2 Qe YR 7 E|(general rule)’ 0] M1E[Q] HiZO0[2t ] HHGIHA, FHMHED

TARQ Chaut 22 XS QU5 QUCH “SAHO| JHlat F7H0A| 2ot »Melg Bitet &~

Q= A2 2 7|2t St QI™HE[ N 2Tt Report of the International Law Commission

on its Second Session, June 5 to June 29, 1950, Official Records of the General

Assembly, Fifth session, Supplement No. 12, UN Doc. A/1316, paras. 98-99.

ICTYTHE HM7Z(1)8H(“A person...shall be individually responsible for the crime.”); ICTR

8 H6Z(1)8H“A person...shall be individually responsible for the crime.”); Z0tHH

HI25Z=(2)&H(“A person...shall be individually responsible and liable for punishment...”).

Control Council Law No. 10, 20 December 1945, Control Council for Germany,

Official Gazette, January 31, 1946. S22 ZHZAIHRAO T 5 0|2, F=Z, THA,

AT A4X9 5Y FHTHUN ‘5 LS THSII=C, O] SOIME O|= HBXIOAM AR

12249 ZHHO| RESH &3 7| i1 & HEE0] QUCH 0] 12242 RHEHO|| TS AAMIet 242,

Kevin Jon Heller, The Nuremberg Military Tribunals and the Origins of International

Criminal Law (New York: Oxford University Press, 2011) &Zx. Q29| $& s Blt=

26

=

27

~
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N4 Lol 745 W19 o2l Folekn HE 4 A

V. FAY AAFAAY Age) A%A ole]

WA AR el Ang olols AnuA). FAYAEL B
A Hr g HYE 4 Ql+= ICC Regulations of the Court, Reg. 52+
A%(document containing the charges)290] BtEA] Zg}E|ojof oh=
{024 “FAaAH(a statement of the facts)’T} “[Fa]AMO] tst

o
Z EX(a legal characterisation of the facts)’& 335t 2Ut}.30

o UK QIOL}, 2% 4 Z7H S OLAIOH T X[SIOINE 0|2, ¥, 53, 32, Wa|H S
Ofl OJ5t B2 XHIO| SSHFTIHE, K|3| Q0|28 (HESHs HHOZ Q5 Yamashita HTH
0] 1 20|k,
H2Z&(2)g2 T2t gt
“Any person W|thout regard to nationality or the capacity in which he acted, is
deemed to have committed a crime as defined in paragraph 1 of this Article, if he
was (a) a principal or (b) was an accessory to the commission of any such crime or
ordered or abetted the same or (c) took a consenting part therein or (d) was
connected with plans or enterprises involving its commission or (e) was a member of
any organization or group connected with the commission of any such crime or (f)
with reference to paragraph 1(a) if he held a high political, civil or military (including
General Staff) position in Germany or in one of its Allies, co-belligerents or satellites
or held high position in the financial, industrial or economic life of any such country.”
ICTYLL ICTR & O{Ef I HHAHHASOHME 7|AK0| O] F JHXISE BIEA| 7|MSHICt. SHH,
71 ICTY2 ICTROIME 7|AZEE X|HSl= 8HEZE ‘indictment'E ARESIFCLL, ICCHME=
‘indictment’ 7} GO[HAE tHHEot= =740 QUCHT 510 0] 80 T2l ‘document containing
the charges’2t= &2 AFEoHH, ICC MEUS2 B E0{A] DCCLL &S,
30) Reg. 529 ME2 Lt} 2Lt
“Regulation 52[.] Document containing the charges
The document containing the charges referred to in article 61 shall include:
(@) The full name of the person and any other relevant identifying information;
(b) A statement of the facts, including the time and place of the alleged crimes, which
provides a sufficient legal and factual basis to bring the person or persons to trial,
including relevant facts for the exercise of jurisdiction by the Court;

28

=

29

=
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2, [CCHARS Shtte] B4AHIS B4ste] 5 717 84 B4 7|4
A 7| Astelok sHed), s 2ol AlexERE A8 2744
A8 ) 7H) WA F ShE B4 sk Rol, thE shb 2ektd A2
29} A28 0] Ui ole AAGAAY o RE(TIE W bl Y

HLRE E) % 5h}=2 B4 31 AHolth3D) 3] Reg. 52 HF E49
AoolL e W7} PE o] EQ| fistol= “?fj@}@(precise)” E4<S
875k Ql=dl, ol= HMAW7IFH §4Y T84T ol2lES FAlOl GAl

Sh= Ao 2 AFZHen)

FHFAPH|A Q] -0 R7IAI 2 A G AP QlojAle] fETEES
11919] FZ(criminal responsibility, criminal liability T+ culpability)
= ZAsH Qb‘:ﬂ o] o] meh o] tigt ey HEITIFEH of
o o] = RE o g S W2 0] HE7L =l ofsf Fsfix| L
A AolE 1 A EA g2 SR ALt 2, 37 B
o) a7k FEeF 2AZ 7H SAO Qs - HA Y, HAUITHAES
HE AR HHEGoNA He] oA HE P AAS] Aol ofd A &5t
B, A AsHe AT A BUZAEH ] Hol: S5 AR
FEfoll gt w2 warele] H&A ZAAo| qlo] dHesE & F848E
yA "rh32) AAR FAZAREA HERS AR glojA Trial
Team °|2}al &&= $FHol 7Fd 455t Fok= Lol s oA
A& HAM7IFHE Aot Aolth. o, AF2 02 FAIFAHA

- 1oy

AAre] Aol A el 2H, e f33de &3 Wl /s vl 7149

5

=

|

hia

=

2

(c) A legal characterisation of the facts to accord both with the crimes under articles 6,
7 or 8 and the precise form of participation under articles 25 and 28.”

31) Ao AOM Z2 SAAAO0N| THSH St 01429 HES EX5H7LL, St 01429 HE|R7FHEY
£ EXo0] 7|a%0| 7|xete AT 7hsotch Ol Zg(cumulative charging £
cumulative conviction)0[2t= M2 0|0{X|= 1M O|R0IME O AMIS| =3kXl= 247IC
CHOE St 74X 79S8 A2 55| HEIZTFHEIE 8t 71 04 7|1AKO0l| 7|Xi5t= A2 mT|11e| 2oy
o 2Y SHOIA =20| EIJ— StCh &, AAPL oLt HAZIFHENE E-oH0{0f I 11210 10
oSt HojNefs S8N02 & o~ O'Ef'_ O|0]0i| Al Z12{5HC.

32) “those bearing greatest responsibility” (SCSL Statute, Art. 1); “the most senior leaders
suspected of being most responsible for” (UNSC resolution 1534 (2004))
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, A0 AT H 484, 8 AT H
Y FHAolet 2, WY A9e vpsbA R o
7 HAbs o] tigt S8 IS A= Ao] =
RS 2178 A6 o] Olat AARol
W& o] marglo] 5 78 A252B) )P Al 7HA] & F 7
A (co-perpetration E+ joint perpetration®]2} A dj =
R 7127 71T, AR Alox () #d AdE 94 =34
TF487 & oty A2523) @)% F HA FE A5t At A

S0 A48 A% YFotofof 5f= Ao|t}.33)

ICTY®} ICTRE] Afoll= "848 4 | H +48d T4
HE B E S AYstnt. mize Aus 7 Qd™ Asjz AR
olEfa ¥ 711 TSl HYHHL ojzl 7A) APHest olFeER
A= QA3lH. ICCY BFolle Aol & 2A=HJ=T, o= Evtd
Aozo] e|Asto] 10C AR $37t Aeiet B4 WHFH A0 27
sp] whRolch. webd 1CCS] AR ARTE S WAt BAse] 1
T/ azdo] AR AT a7t glojxl Aolr. & ICC YA F3le
HEZ7FH I i 1L 8808 AHstA] il ICC AHR7t
g Ao A Bele B9 B YRS 9P b s
olelet AHE WALE ICCAlME WHBA e ] Holg} 74 2ol
tiste] B2 =97t @7ka gloH, SRS o] FAO & IS Ho

et

33) 0|E13._ %8 F2 F X 52 SH0| &5 ==, SMIAE HFY HE H4H SAHE
‘X[ 7|8t Z7(crime-based evidence)’, 12|11 H AT 1EE e "71% ‘AHZH(linkage
eVIden ) 2f1l 20 SXh= HEQF I3IQ1 JH21E HAZBAZFTE SHek= 2J0|E LSt QUCt
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HE7IEH 27489 Qo= F 7R &
o HH AE A oRE Hdske Ao
£ &9 BAE = FHA o] FPol I E 5 %«
golZ ‘criminal responsibility’ T+ ‘criminal liability’ 2kl &
Q11 ‘culpability 21 AAT £& Q=Y o] FL 1) 1AL &
oulofl Al BIdet 4= Ql=A],39) 12| ar 2) ko Hjdet 4= QIthd,
‘% W AYO Hx(degree) & v E=A] 2 F 7HA] A&
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A3} 2 dl(unitary model)
0= A, =t 2ol ARJABAF ALY 2471 A=
ol AlFststo] 1 AxE Aot ‘A3 El(differentiated model)’
= oe] B MARE A EHE HAE ARET=

fr Lo fr
o
H—l
el
)
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=
rlr l
*
_O|L
N
§2
rir

o ﬂld
D_4

(OS]
R (o)
[>
i)
ro
Jfﬂ

O o O X O Hr ot
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25t Y HiH Jtsd A0l UM FEE HEFH27(mens rea) 2| ER = 55| 2F
°._| A2 ot ==C, Bt2 0|2{3t AFOIM F2H 8.71—4 HUEREH O
odel Penal Code)2| §2.02& ‘F&HA Q710|2t= HES ‘culpability’

H
2O
Y

35) Elies van Slledregt, Individual Criminal Responsibility in International Law (New York:

Oxford University Press, 2012), p.73.

SFX|ZF O|25H "UHE} 2H IVHEUME HAls A HAOIAM JHQle HEIF HE'E nafg

% QIC} A. Cassese et al., Cassese’s International Criminal Law (Oxford: Oxford

University Press, 2013), p.162. 0|=9| #L %._E.QE H&1 2401 25t %?ﬂ 47 HA T

Aol oI5t &Y 2% HA= 22=0] A2, RRE 2Y HANME “YAIKIF2|(adversarial

system)' 0] (42 HXIZ, &Y AN LA = EEF9|(inquisitorial system) 0 2 HXIE

A =0

37) ‘Ut 2er 2 CApHS DE gt ¥, Gerhard Werle and Bolis Burghardt,
“Establishing Degrees of Responsibility: Modes of Participation in Article 25 of the

36

=
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Cﬂ A YT

A2 HE &UstH(“a plurality of persons implies a plurality of
offences”), TAt= ol2] Ho] HE|ZoJAE0] shto] HF of ofttt= o]
& ZAZ SHH*a multitude of persons and one single offence”).38)
oA AYs] TR ofH Aol FHA; AU AHx(degree) & B
AL ApEst md'y AZHEr sHH o] ApEEt HY2 XF7HA] o
TAFAAEAS0] HE, A-&5to] 2 FAIFARECN AoIA F=H THAFA
o] A wpwo]glon 39) Wyl £H = ojg] 2o AL TLE3I]
24210l HALS AHeks| FASIAL A1gH} 40 H|Z ICTY, ICTR, ICC 52
A&, dE €0 5Yolv o= FHo ALAH, ddHoE F

A WA WY 49 AW EG ke 9L A8yttt ay
e 7S fot, AR ofd FARBLES BAES Aol ohd

e B4z Yo ot A= Hstole Aoz Py ¥
=

ICC Statute,” in Elies van Sliedregt and Sergey Vasiliev(eds.), Pluralism in International
Criminal Law (New York: Oxford University Press, 2014), pp.302-303; van Sliedregt,
supra note 35, pp.65-67.
38) Ibid., p.66.
39) HIHO||, £ X FHLICt British Columbia CHEtW James G. Stewart W47 ZHZALE L040]|
M XGTNK SE=0] tEH AEet DA S HIEHGIHN ‘URs DH' 0| MES FEEH 0f2, =A|
A SIAS ALO|0i| Of S ZHA| HLRUO| CHEt =27t B TIYE|Of KTt Stewart= 7HQ1Q] H2E
O™HEE AHHANAN T2dotH SE6ICHL STt James G. Stewart, “The End of “Modes
of Liability” for International Crimes,” Leiden Journal of International Law, Vol. 25,
Issue. 1, 2012, pp.165-219.
0|21t QDjollA “RiEst B2 HEXO|A N2/ BN S= HA HEBEH0| 1 AMRe| HE
HTE Mot HEolE S48t A0|0{of stth= ‘S-St 12|He| &=|(principle of fair
labelling) 2t 4E6= £20| QICt 23 ZX| Ta|= Prosecutor v. Krnojelac, IT-97-25-T,
Trial Chamber Judgment, March 15, 2002, para. 173 (“the Trial Chamber has a
discretion to choose which is the most appropriate head of responsibility under
which to attach criminal responsibility to the accused.”); Prosecutor v. Staki¢,
[T-97-24-T, Judgment, March 31, 2003, para. 463 (“[...] the Trial Chamber has
entered a conviction under the head of responsibility which better characterises the
criminal conduct of the accused.”).
CHEXQ! O|2l= AlOl|2t2| 2 S HIHHA(SCSL)7t AIZt0|H|0[2F CHEE A HIYZE QI=0f Bist
Z|ot MHHZ| 9| 'S #(aiding and abetting) O RALZAS LH2|HA 50HH0|2HE I HYAL
A0 AoIME HY5| =2 Y M0 WU Prosecutor v. Charles Taylor, SCSL-03-
01-T, Sentencing Judgement, May 30, 2012, p.40.
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=

41

~

58




FAGAATASO] G2 = ApEsE B o] di42 7iR1o] HE o
Aro et “FH(principal) # ‘¥ (accessory E+= accomplice) &
TRt A, ol2Rt FES AT HIWole AAFA MW
(naturalistic approach)' ¥} #H2 HH(normative approach)' 9] +
ZHA7E Ak, A A2 FuHA =71E0] 2 AESHL e A
THOEA AA| MEAGONA AAlY] o7 A MHE AAE AE A
H'ow BRshH, A A2 2 A =7e0] F2 AEshl Q=
o HHE HA A7) oz APR=A 2 oAF7F ofzt AR 7 |
HZoqxRe] Ao A= g WA B E HHE AH PoA= AT stz
Mz Ado] 7P ARA daFelS YAt A AW olgtT st} 42) oF
HIH 9] ol AolE AT W, 7y 23] HYAAE Adske
A& F QTR sk AR oAl HIW' ol A2 F
o] opd ‘A o=r HEFoZH PARHHO stigmatizationE It L
expressive ATE 2T3Iet 4= Qe TS H3tet Fwo s PrhEh

NAFA Y of2h= A& st 785 0f = ICTYAE A7x01)
ICTRT A62()F 5L5tH, MEA7IGH o] 2ol tisHA s
SHA] 982 FUIHA ¥ Bol T2 offiet 22 FHE FiokaL Atk

SO
O 1
g4

“Article 7[.] Individual Criminal Responsibility

A person who planned, instigated, ordered, committed or
otherwise aided and abetted in the planning, preparation or
execution of a crime referred to in article 2 to 5 of the present

Statute, shall be individually responsible for the crime.”

o] #+4< ‘A¥(planning)’, ‘WAHinstigating)’, H®(ordering)’, A
Al &(committing)’, "W=Z(aiding and abetting) 5 ICTYOIA<] 721§

42) van Sliedregt, supra note 35, pp.71-72.
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A Iy guen
(9. 2 v

ARIS] JATL E= oAl 7HA] F/ALHE sk e, ICTYS
ICTRY] S o] 7+740] AT THE F=5kL A= A
o o] Al 7HA] F AR F(committing) °] ARlS F/J5}
2 Ht} o714 ‘committing ©|2HE @0l ‘perpetrate 2= ©olet &

< AU EA FAFAE T} Sha=0loflA= F @olE £8&5t=H, Jol=
57 7F A LA A= AR S ol2tal Mgsl Elth MY ofE
Al st 7to] FAFAPHOIA T-&E = AAE NEY AHE 5= A
o249 YIS Zrh= Yujoltt. IHH =7} E= 1o HE7h= ©A
u‘gag Z3] 11 I3 Aol AAFAE FH 23R S 2AY
HE S ol A= YR A AR AR A7 AH4lo] A
X}— AH o ® Ethe A& A9 w7t QiA ot o]
FARS AA HHPYE PFoHA] R sHAES 2T
Aot AdFAE AW R IS o3 IAE 1
EEZ o]ol& FHbofl Igl™ Aol o]zt Sfu]ofA =AH

] 2 U= HEIH o] &2 A=A F Aol
AA RS 8L B $251 FH| 2 Foftalh T & Qlrt.43)

ol
(e}
9,
o)
il
051

)
=1
1
2

o N m°

o
o 2 rot

R

o &
A
ro

i ofh 2
>,
2
le
o,
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y
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ja|
I

8o

)
ot
k)

Sure S A Ve A FAGAC) EXE L 1CTYS) A
TEo] ol WHAHOIA el "ol Ut HAIAE AW o 74
371 s @8 olge] Mz FEWHLWR(CE: Joint Criminal

43) Alexander Zahar and Goran Sluiter, International Criminal Law (Oxford: Oxford
University Press, 2007), p.221. 0| 20X XXAS0| KIS E EALIOF MZH|OHA X=X}t &
Z| &9l 3t AFHOIUE Momcilo Krajisnikdi CHSH ICTY 1ATARS 2H I|1Q19| 742l
A O] TSt 20| HElGE THO|| thet 222 F Hf 22AUS = = ULt Prosecutor
v. Krajisnik, IT-00-39-T, Judgement, September 27, 2006, pp. 255-406. EZ[0f {5t
F22 50H|0|X| Q1| Bo JHOIHARA| thet 222 100 0| X|0]Ct,
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Enterprise) ©|Zo|t}. o] o]22 [CTYE T 7] & AHAL A Aol
A Tadi¢ case FAAATH] BAFA Fefigh Ao EH 449 o]F ICTY
AA APAERIA A5 Z8H A HHHof| ICTROA = JCEC 0] ItHA|
wo] AREE|R] ¢ 9&“ o] 20059 ol 7hAoF JCEE &3 A Abdo] Ut
t}.45) Tadic F24 A@E= ICTYHAE A7R(1DF Fell JCEo]Eo] Al
&o] glomH, o] O] & TAEHA QA= Aol shl=dl, oA g |
7310}7(]”} ICTYOIA 9] JCEE= ‘AW(principal) 0] &(F o FAFCZE=
35 H(co-perpetration, joint perpetration T+ joint commission)’
E)oltt. X7} JCEO| tisf ¢lo]& WA Eolv eA=2] A9 5 7HY |1

514 JCES] A o= A2 ICTYSF ICTROIA Ao 2
A Alexander Zahar®} dAHEH gty w2l Goran Sluiter2]

A Tt

¢}

1
T

fh

N

¢

Y= A VC U )

ruz i

‘of|E =°] ICTRY Ntakirutimana @HATH7}T AAZ L& AR E
(commission)’ 2] g 7}A] 7ol 9J5HH Ntakirutimana® 19944 49 16¥
of ANH FHE H7)7 shae] ool TR gF 719 ARITE A AR S #ol
T?Jr gk JCEZF 7Fe A st &% 7id 9] AR F(commission) o TR

H, 250 374 479 ST HRith, T o Ao A& ofyz
Sh9] o5 AA A ofet MFEE AAE AR & 5 Q= Aotk W
2hA] JCE= N BAFE ) 9] g3 7] Al(multiplier) EA] 7]'6‘°]“C‘ Zolt}.”46)

ol& 01 71~—7ﬂ Oh A 7H‘ﬂ’5‘<§*}i—‘1%191 epgolH, o 01%— 27
Zo]
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44) Tadi¢ Appeals Judgment, supra note 3, paras. 188 and 226. Tadi¢ At %* AR
‘joint criminal enterprise,” ‘common purpose’ 12|11 ‘criminal enterprise’' 2= 0{S
EEoIHM &2 Q0|2 ARSI

45) ICTY ZEE2}ICTR AEE M0|2] &3 25 S ICTROIA JCES 80| AT MutH ato)

Cist AHE2 Zahar and Sluiter, supra note 42, pp.222-223.
46) Ibid., pp.222-223. WX7} SAE2 ME o 20| Ofd |HAsHICE
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A Iy guen
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o] A& W thstoi® ‘FW (F o FAHCEE TEHH)2EA Y
A5 k= Zo] JCE o] &9] 8A|o|t}.47) o] gt gHo] HA| 2710] H&=
JCESY] H4A 24272 F 719 AfA 21—=, AU} #E 35
EZ&(common purpose, common plan X common design)® &4
1 ‘T554 A9 #7t/5H(participation/contribution) --3} §t 7}
o] F84 91—, 'F55F AES T 19 -t IS 5= Q=149
o] FoMxE E3| o] & Q7—E&3] “F9ot= 19 (shared intent) =t
3 EY—o] JCE YL WxH(aiding and abetting) o] ofd g
(principal T+ perpetrator) Y0 & BF5HA H+= 714 523 27 0]
oh49) FAFAREAS R A = 14872 A4 (knowledge)
o|H FE3td], o2 ek Q14]9] £+ ol JCEQ F5AY Ado9 19&
ZHAL s AollA FEH LS A= AL EFEoIT= 9u]ojt).50
7|4 F&EA] TTH HH| gt 1E TRl <A JCEH A
53] JCET Aozt &2, F554o ZotE A g2 JFE of& JCE
TFdelol AEFANE 2A0] od s A-F(foreseeable) o= &
JCEZERI JCE3 ol A3t g 9] HAg A - vt 53] o] JCE3
ARl u|=2] Pinkerton liabilityo| 20 2R E {F3t Ao ZA FH
7|22 o] Yl == et QI AR o] e Bl ol

47) Prosecutor v. Krojelac, IT-97-25-T, Decision on Form of Second Amended
Indictment, May 11, 2000, para.15 (“The law is that, where two or more persons
carry out a joint criminal enterprise, each is responsible for the acts of the other or
others in carrying out that enterprise.”).

48) Tadi¢ Appeals Judgment, supra note 3, paras.227-228.

49) Prosecutor v. Milutinovi¢ et al, 1T-99-37-AR72, Decision on Dragoljub Ojdani¢’s
Motion Challenging Jurisdiction — Joint Criminal Enterprise, May 21, 2003, para. 20.
A EY YZB(aiding and abetting) Al FH Y272 WHHoz QY
(knowledge) 0|™ &&ofCt.

50) “F(principal)' 0|22l JCE 22t “HH 0]2/9] £0{XKaccessory) 0122 "X (aiding and
abetting) MU H|WSHEH, ICTYS Hafl= 2N L7 SHOM = YRR T
=2 £E2 70, TN 24 ZMHoME JCEO st O =2 &S 278,

Tadi¢ Appeals Judgment, supra note 3, para.229 2=,
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VIL ICCe] H&Z71de ol& 7|

SHH, ICCY A8 AT EH & Auao] 7[EHl 2uhtd A|25% 4
A28%7F MAFAEA A gt FHEolt. o] F A28x+= AT
(command responsibility) °]2t= 5.111]”0 Ao ER3E B&Yo sl
AMAFAE LS 773k 1o 5D [CTYHE Al72(1)Fo] 8ok dutA
NAG AR Q] of| et 8- A2527F #7485 Aot A25% = thaat Zth

41

“Article 25[.] Individual Criminal Responsibility

1. The Court shall have jurisdiction over natural persons pursuant

to this Statute.

2. A person who commits a crime within the jurisdiction of the
Court shall be individually responsible and liable for punishment in

accordance with this Statute.

3. In accordance with this Statute, a person as an individual,
jointly with others and liable for punishment for a crime within the

jurisdiction of the Court if that person:

(a) Commits such a crime, whether as an individual, jointly with
others or through another person, regardless of whether that other

person is criminally responsible;

(b) Orders, solicits or induces the commission of such a crime

which in fact occurs or is attempted;

51) ICTYRE M7Z2Q)e H ICTRTE ME=(Q)Y= RIS S 7ot Ut
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A Iy guen
(9. 2 v

(c) For the purpose of facilitating the commission of such a crime,
aids, abets or otherwise assists in its commission or its attempted

commission, including providing the means for its commission; [...]

(d) In any other way contributes to the commission or attempted
commission of such a crime by a group of persons acting with a
common purpose. Such contribution shall be intentional and shall

either:

(i) Be made with the aim of further the criminal activity or criminal
purpose of the group, where such activity or purpose involves the

commission of a crime within the jurisdiction of the Court; or

(ii) Be made in the knowledge of the intention of the group to

commit the crime; [...]

HopAlo] 2okt A125203)39] ’F7FEH 42 ICTY A7R(1
o] F-HY A B AA Ye= Fa 1o, EHA =7 gn

Al =729 A B3 AR olsfE o X1l qlth. A25%(3)(a)-(c
FoA (@32 “FH(principal 4= perpetrator) 2 HE}7IFEHE,
g1 )P (0F 74H o]99] B H(accessory) 2 HEI7IFHE
TS ek ()@ A FHE & © A5 AHER A 7HA A
FHE TAY & A=, d=A™W(individual perpetration)’, 5539
(joint perpetration E+ co-perpetration)’, 181 ‘ZHFdAH(indirect
perpetration) ©] L Al ZkA]o|t}h. A2527}F 74 5HL = W o]99] &
oz o= Al 71A] FEj7t =, A252B)(b)Fe] g5kl Y= WA,
@9 ¥xd, 181 ()FY T&=2(common purpose) o2 &
AMJo] 1 Alo|t}, “ofg} 1 Q9] WO Z FH=(in any other way
contributes to)"°lgH= EF7F YAl (D)F2 (a)-(0)Foll sHFsHA|
oI ojelo] AL-E fjulsty] Y5t Ao E A= [CTYY JCE #AAL F7

N —t NS
rE
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g Aolghal e 457 & otH, 11 FA7F kA g2 Hol glal ICCY
AFo A o] ARGl = W2 Holt
ICCo] et AFolA 7 ©ol BEH1 U= HAI7IFH= Al25

B)@)2] F A =2l FEFR o] =1, 3

<& Al ICTY7F &3 JCE o|& 4l ZAFAMENA Fet FA
Hlo]&(control theory)' & A252(3)()9] F WA & =, HE AHH
.. . A FE AAES(commits...jointly with others)’°]gt= &+9] 34
E02A sty ot o] F5HH A4S JCEO Bl A 4987
= SAIokE A0 EA H4RE9] F3 WA HEZIPLE 85t= JCE

i(essential contribution)”o | IS

w2 A ol o WA ATE A 199095 28t TenLe
ulotel gittolAe] tltm A AEel iy FAAEE AwAtol

Zof wieh F, 273 AgEAets RYITAEH G AABA
1A SAGAARS F3) TR W] Adstdc. 27 2 27t
o 243 AAS 22 BRS0] AN2E F R0 Yud HA
Bhot A4 AR AR ] FRojeHs BA Apo]o A FA AT
A YA ABH Hgoleks Bxo}
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249
Slgtystn HelMBORY fus

I M2

Il =M ZHEM IHSHEHS| A
Il. S2¢ AHEA HAUS2ZAM MAYE
V. MY ZHUHOZN F2E HLIFO
V.ZE

3y

» 2 FHMATE 4G, "WTO AL RS0 25t MAMYY AZoNe BE", "S01-st,
645, (2014), pp. 205-232, ZEH, “THSH S YA et 0F", FEOF”G* H675,
(2015), pp. 357-387, MY, XY 20N HCHRIFOIQ| &tojof ist A7, I=MHLZ
475, (2017), pp. 81-116 & HIEOZ AN EUS.
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T

TABAE F&sts HPHoEA FAHY A =71 AA Y S
DA IS Btk FAE Y A BA S Eoks 55 3049 A9 At
2 1648 AIAEZ T ot A o A TA Y] 54 AlI7|12 A5t
UTH. 16489 ook =7tz 2A5kaL QAR HHelH 5HA 9 o d
AL EA0Z sl 715A(state sovereignty)oll 7]18ksE =7} 7+ TA,
& 2 =7HAE 2 SAAA S B4 A Z2riAla 20kl 3] o] 9414
AXE S5 1648 A AJZ =TI Hi= Aol 4ol

16489 o] FA|I A= =7FsAA A A (state-centric perspective
on international system) & A|&E o] it} Z7F5A1A A LA 7T 9]
Sh= v FARJ7E? =77F SAlRA S 7P Sa5t . 2EARl MAAE

e FA SArEY AW, AP B iAol oM SEAR] AAE 2
M= ALz ojsfE = Urt. FFHEA A F27} FA sk IAIAMS] oA

ZAM] g 289 HAGKOE HPHL 2ok BEPL Zoiof
olsiA FAElo] grom, FATeto] Tiet U 9 Hekd A EA
T3k 27 9 ke 7AE B A7 70 oS Ao et ofge,
A o2 AAVLAS WAL 5 s FAPIATLRIC)E ¥ F
3 AR T EF 20 Gl A HoluK] Eaa ek, olejat
wietoll 4] el 7ol g, A GAb FAY FA 9] Gxbeka s
#}9lo] obd o]t

d +
sto] Tt Zo] ", of2fet Wt A =AY FAof diet A= =4
=3 o

O] Al o)l o]dfistol e & £Al= 12 Aolth. =AY ¥ e
Bel= A= Aol o8 A 7gstal vl wek I HgAd ) 2H Aol
H7ho. et e5d SAANETE 8L Qe SARCl A4

= |
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‘PYrHexercise) = 274, HI D &9 Wi Z2 A H | Aulel T2 FY
TF=(standard instruments) 9] 2HJ& Boto] HAHE F+A3ot= HE
AAslel= Ao AoHrt2
B WA A9 HA AR g HE B A2 o
T5ES 2= Pl et 2R == A2 ofleg= S 5T 28
7} Att3) 7R)1e] AFRet HElo] J3FE T A |
AL FAA Y P2l et A4 E AHAdo] gt
H

EZWAo] Ho), A gA], EgA] 9 Z

g-g=|ojof gitt= HoA A
law approach)°] & 23} %E}.

OH JJJ

A A0l die $HA HI2 8 A Moz g2l A
= PgHol &8st F2 939 A8 H A& 7S AR st A
olty. T4, AT, AAA 7HeA 3 2ol FHAA ZEHAL U=
M2 L olsfo] ojM &t ofHeS 854 ¥eh. 1Y IHA
A3 A A A, vobrh AAA Ao ZEAg Aol M2 7Y
dEe A%t 71 ME e 758l loiA e daie Adds] Ade +

9IeHs AL WhEA] Tesofof g

2. SHSHHE? AL CHet SEH 22 224

Wulsith, =, Fhelo] Aot Wejo] FRE mAL FAAEY] B A

FAAES] BE Y7t FATAASY BARA AE Aol B & ghee
TAAS) Bl AT Aol HE Zolth FATAAY YA AES

ir
i
E

1) A. von Bogdandy, P. Dann & M. Goldmann, Developing the Publicness of Public
International Law: Towards a Legal Framework of Global Governance Activities, 9
German Law Journal, 1375 (2008), pp. 1381-1382.

2) /d, p. 1382. =0 &5IHE M. Goldmann, /nside Relative Normativity. From
Sources to Standard Instruments for the Exercise of International Public Authority, 9
German Law Journal, 1865 (2008) &=,

3) von Bogdandy, Dann & Goldmann, supra note 1, p. 1382.
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o= a7 22402 19 A4f-et Ao F
=9 PPt kA RIS 2L Botel BAET %
ojch. &5k, 7129 FAY HAGKE)NA 2 7t 7459
H(binding law)2 E&0°]1 F&8S 24 &= H(non-bindin
Yo7l ‘Bl EEE) (non-law) o QA E 719 29} Ao JFS
A= FYA7E FAA = s AP k= Aolth ) Heke] gHI
A WOl &9 Hf of i gl §igiat o] obd ARS] o Ao thf
gt 7120l oA AEE 4= QAHES

It o]9F 22 NEde Aolde S8 WY Aol =4S
P} TRAE =994 F2% Aol He A2 ofyoh =ATA AN
YAt A T 23 A2 I E SAA =L F7F F3ofl LA A= A

2
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6)¢] mlo
A

o rr

4) ld., p. 1382.

5) K. Gunther, Legal Pluralism or Uniform Concept of Law? 5 No Foundations. Journal of
Extreme Legal Positivism, 5 (2008), p. 6. =ZAIH4 LSt R 27t 2= MTHE 7Y
Ol &ot0i= R. Baxtor, /nternational Law in Her Infinite Variety, 29 International and
Comparative Law Quarterly, 549 (1980), p. 563; A. Boyle, Some Reflections on the
Relationship of Treaties and Soft Law, 48 International and Comparative Law Quarterly,
901 (1999), p. 913; C. Chinkin, 7he Challenge of Soft Law: Development and Change
in International Law, 38 International and Comparative Law Quarterly, 850 (1989),
p. 866 &=,
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6) & A0 D|X= &l ZHOM IAY N dSHe 24612 A0 3t0=
J. d'Aspremont, The Politics of Deformalization in International Law, 503 Gottingen
Journal of International Law, 503 (2011), pp. 519-524 &=,

7) M. Goldmann, /nside Relative Normativity: From Sources to Standard Instruments for
the Exercise of International Public Authority, 9 German Law Journal, 1865 (2008),
pp. 1872-1877.

8) E. Schmidt-ABmann, Das Allgemeine Verwaltungsrecht als Ordnungsidee. Grundlagen
Und Aufgaben Der Verwaltungsrechtlichen Systembildung, 2nd ed. (Springer, 2004),
pp. 16-18: B. Kingsbury, /nternational Law as Inter-Public Law (www.iilj.org/about/
documents/ InternationallLawasInter-PublicLaw.pdf, 2015.3.5.), pp. 348-349.

9) A. Guzman, How International Law Works (Oxford Univ. Press, 2008), pp. 71-117; M.
Barnett & R. Duvall, “Power in Global Governance,” in M. Barnett & R. Duvall, (eds),
Power in Global Governance (Cambridge Univ. Press, 2005), pp. 1-31 &X.

72




AR FATHA] YAz et FLeo] Qs BAY vy
H EAZE B b0 oabdR o Ajele) Agot delo] AR 4
Yg 2 BASH EUT G AT, T5o] gAY vEHA BA
E3 4L 2 240 AEHE 5% 429 H94 L AW HE

7F 2a5H HH.10 i“ﬁ"* Ay 22 A or FAF oAM=
AA] g 2 A £ 308 4= Q= 7psAlo] =t} dE Eof, ZA A

4 é B Aol ALY Folet 2 AR 7wl
gEE Aol ofel, AR E o]Akglel 22 7] s
Aotk Wi oxpage] et AL AyHon U
2 WAL Bkt Teu §RE oapage] Bl
2AFAL Y AR A HAYHOR ol BE 1 Wi B8
wpet AuA o s|Uo] Wi o] kS mXIA i,
A3 Aol e A B4V WashA =i Zolch1D

3. NS HL| SHAl =2|o] sHAlO 2 A SHQ =0 CHS HE

FAA L] W9t mE FAZH ALY DA TokE S oS 470
A Qg ok otk 2EA gl Baw el Age Ael @ =vje)
Aol GFL vA L FATAAS P FFH L APHS PR
2 AES] ASAE AR el He FATAAY WAl §5ol B4
ofok gtk FAZHASY FALE 93t W99 2AZ fHBHFOEN
=4 §9o] £3H W90 thetol 2 FUA AR AHsaA o)

_

10) M. Koskenniemi, Global Governance and Public International Law, 37 Kritische Justiz,
241 (2004); E. Benvenisti, “Coalition of the Willing' and the Evolution of Informal
International Law,” in C. Callies, G. Nolte & P.-T. Stroll (eds.), Coalition of the Willing-
Avantgarde or Threat? (Carl Heymanns Verlag, 2007), pp. 1-23; J. Klabbers, /nstitutional
Ambivalence by Design: Soft Organization in International Law, 70 Nordic Journal of
International Law, 403 (2001), pp. 403-421.

11) OIE €™, UNESCO )~1|71|19r’.‘_*%’—|°4§|°| 2AX|Zl(the Operational Guidelines by the UNESCO
World Heritage Committee)t Z0| Pa,j ZOFO| AH0| ZALL, 2YX|EI0| HENoz M2
o|7] 9I510] 3= MAXMO| =42 LQ 2 5H= HRO0|CE Goldmann, supra note 7, p. 1895.
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1) Mg HY JH e 524

P2l Mol AEHFA(rule of identification) @t HA AA|
(legal regime)' &= 4A Atgoltt 12) FQF2 IATHHAY FA
A J8% & e 7182 ASeth AEES et SAAES]
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oA HH, o] Yo a5 JAAES] 28 H9oe A AA
oA == "ok M AAlE ol H S Sl FHtES dEiet
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Aolghe A2 7hssHA ot A titEA ol diet A+ =AM

12) /d., pp. 1879-1880.

13) von Bogdandy & Goldmann, supra note 1, p. 29.
14) /d., pp. 29-38.

15) Goldmann, supra note 7, p. 1880.
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AAH A FAZA 10, IR o2 851 Ql= #EL7) E P9 £2]18)
o] FAIHAY A0 HE =9& XY FolH, Hr} /LZH o R H|FAA
A YW (informal international lawmaking) 190 33t =9] ZHojA
HEHI Sl

2) Yol ATHA W LA 2Eo| ME

—

SASAHEY YA =2]9F WSt Goldmannd 845 A5t

o|& &&sto] =AFA AR PAE FASot= FAFES] BAA F
2 1A A9 WK categorization)E AlESHh Goldmanns HO
44 7id(relative concepts of law)Z+ B4 7|Eo] AT W& &
(internal standpoints)= FHF=2] 7/Hdsto] QlojA &LHo = HATH
tF.20) Goldmann2 9] A4 7id2 &-&olo] WA &2 500 23t
FAAE P FES WA, &, 1Y AHA g 14 7 HA
/49 Aoljt ©A RFE XI5t AL 7FsSHA st el AtA
MaS E&oto] 15832 24 ge 24 B B A9 2AT =4
32 AL PAE HE o= A7 Trt2D

FAA 71Eol SAT WA B2 AT A ALY PAtol| It =9E

091‘,
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16) R.-J. Dupuy, “Declaratory Law and Programmatory Law: From Revolutionary Custom
to “Soft Law,” in R. Akkerman, P. van Krieken & C. Pannenborg, (eds.), Declaration
on Principles: A Quest for Universal Peace (Springer, 1977), p. 247; H. Chodosh,
Neither Treaty Nor Custom: The Emergence of Declarative International Law, 26
Texas International Law Journal, 87 (1991) &=

17) B. Oxman, The Duty to Respect Generally Accepted International Standards, 24 New
York University Journal of International Law and Politics, 109 (1991-1992) &=,

18) H. Keller, “Codes of Conducts and their Implementation: The Question of Legitimacy,”
in R. Wolfrum & V. Roben (eds.), Legitimacy in International Law (Springer, 2008),
pp. 219-298 2=,

19) J. Pauwelyn, R. Wessel & J. Wouters, 7he Exercise of Public Authority through
Informal International Lawmaking: An Accountability Issues?, Jean Monnet Working
Paper 06/11(www.jeanmonnetprogram.org/papers/11/documents/JMWP0O6Wessel.pdf,
2015.3.7.) H=x.

20) Goldmann, supra note 7, p. 1880.

21) /d., pp. 1872, 1876-1878.
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FA71 7 2 G237 s ot 71%5% 2 (functionalism)]
Aol AL, AAS, A5 5 Wt ol9le] sHEos FAFH U
BAE 9 BHOR LY A9, olo] oiet AHH ML AhsT 5 U
1ag10] WAtol dhstel YA, WA, AFA 9 £HAY
Aol 2A% AH 71200 o5k 4 BAPH ol9A et

TASAELN ] FAE FARE = P FHE FAEE {5t diAd
o] H&= EA49 Add 9T, B BH 49 Eol4, =719 & 714
5= BT 5 Qe A2 7EE E8ots 44 HAYSZO| vt Eojof
stct.22)

Goldmann< A4 7|&£2 P44 7|02 HdAHolof & T4 ol=

bl
9, st 7& ol Sl B4 BA9] 94 © FYA] e wee
£49] WA 4o tigt G414 71%0] vhelE A oheth 27155 e
olc}.23) o] 3t Wetol A Goldmanne 42H @7d] 2A% F4H 7|z
2 AT Ao FAY T B AASL It

3)

02

FSE

ro

E 7

og!
i
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Goldmanne 84E &8sl Y129 SF3= AAg} 84
TAAQ At HS AT FHeE EEHH. Goldmann &
=

2 9 A(genetic parameters), U2 8 4(textual parameters) ¥ ‘5

=

oo

Z 29} THE QA (parameters concerning follow-up) & &-85}9]
FATE FFE Attt 598 84 5 EA47F EA5H171A] 9
A v HE A BHEY. &, 438 34 ol QsiA A4
&1, ojudt AXE AFA fEE L, 01551 3 TEEE= A7}
T ohoRet A TR 840]th29)

5% FAHEY o] o= T FHEol ok FE |84,

22) ld., p. 1878.
23) /d., p. 1879.
24) /Id., pp. 1884-1886.
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YA i 48 e BT YA BYFES fPot] 2 AL
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25) /d., pp. 1886-1888.
26) J. Bast, Grundbegriffe der Handlungsformen der £U (Springer, 2006), p. 146.
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Goldmann= 44713t 845 B o & P59 732 7HQ A=
FAF= 7o B " FYFEo g FESH Atk Goldmann 719l
I HHEH PYFEo 2 A FAIYH A A (international administrative
decisions)’, “=A3g2A 1 (international administrative recommendations)’,
TA PG AR P Y(international administrative information acts) &
A|Qrstar2s), =7to] HHE FAFEo=2A =AEAZ M (international
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THEFo]9} Al Rtk ]9 7 72 TS0l 9]
Ith. &, Merry= A¥=-3291=09] AJolgt HA A
e Hohe o9 =08 1A HudFo=E, ANl
FAALS] W79 =7PHa v]=7P 7he] AFoak-gof et
F99] 39 AHo=w HYstal QIrh.s Al HrpEo]
A ¥ ZAAM(plural normative orders)”} A% 2=
A& A Ask= Aol

wopol A AtE tHEFolE 7Hte® HMUH Hod
Hliving law) 9] 7HdZ 42 Ehrlichol &JsiA]
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77) J. Griffiths, What /s Legal Pluralism? 24 Journal of Legal Pluralism and Unofficial
Law, 1 (1986), pp. 1-55 ZHX.

78) Merry, supranote 75, pp. 872-874.

79) |. Shahar, State, Society and the Relations Between Them. Implications for the Study
of Legal Pluralism, 9 Theoretical Inquiries in Law, 417 (2008), pp. 421-423.

80) Griffiths, supra note 77 &Zx.

81) Merry, supra note 75 2=,
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W8} Hofol A HA 7] A &5 ch82) Ehrlichs I2F9](dogmatism)2t
Hd sk (Begriffsjursiprudenz)oll W& W2 F29] HdS v|wolH,
HE 294, A L APV Wg-g 8ol Aot H| 24 olsiE 5
ATHY FA5HATESY) Ehrliche] Aobole M2 A4, =E 4 dwz o
A2l ARgTAl T Y IEoHA] Y HlEE widsty, F4% HEVHY
H(law of lawyers)Tt === ASH @40 7|23 & A=)
I Utk AolA AR 2 QJu]7t Qlct.84)

HopHsolo] B3 tget o]E5 SOl Teubnerd AAZA theF9]
(systemic pluralism)+ 5 W3y, AASE AliolA v]=7 AR
AAE9] FAE FE&5H] Aol ALH R PA5t= HF7HHS olsfich=
o] Z=&o] 7| WjZo]t}. Teubne % HohdSo] - =919 WA 9o
A Aokl H(living law)' & F4%t Ehrlichd] 33-S &o| H71olal8s),
Luhmann®] A|A o] &(system theory)g Z-&sto] A A thFIE AlAl
Skl Ach.86) Luhmann®] A|AO] 204 FEsoF & H2 ARRl= thget

82) EhrlichQt &0[Ql= Hoj| CHSH 2+akst Olsii= D. Nelken, Eugen Ehrlich, Living Law, and
Plural Legalities, 9.2 Theoretical Inquiries in Law, 443 (2008); M. Hertogh, “From
‘Men of Files’” to ‘Men of the Senses’: A Brief Characterisation of Eugen Ehrlich’s
Sociology of Law,” in M. Hertogh (ed.), Living Law: Reconsidering Eugen Ehrlich
(Hart Publishing, 2009), pp. 1-18: S. Singh, Fugen Ehrlich’s Living Law’ and its
Legacy for Legal Pluralism, Comment Paper, University of Helsinki—Eric Castren
Institute of International Law and Human Rights (2010) &=,

83) E. Ehrlich, Fundamental Princjples of the Sociology of Law (W. Moll trans, Harvard
Univ. Press, 1936), p. 493.

84) MaHHA, "HOIM CHEZFolo| £810H UM, HASIRI=E, 12i0i&tu (2010), p. 25.

85) G. Teubner, “Global Bukowina: Legal Pluralism in the World Society,” in G. Teubner
(ed.), Global Law Without a State (Dartmouth Pub Co., 1996), pp. 3-30 &=,

86) Luhmann?| XA 0|20 Zet= N. Luhmann, Social Systems (J. Bednarz, Jr & D.
Baecker, trans, Stanford Univ. Press, 1995) &2, Luhmann®| XA 0|20 25t 72k A&
T2 UM, “HAOIZ0 M2 ZMEAHS Ols”, TOIStXiety Wak=E,, 183 M1S,
(2013), pp. 427-432 &=
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I A 2 B3lEws?), E3] AlgE QI7to] obd A% (communication)
08 == AA A A (social system)E O] sfsfioF §ht= 70|t 88)

Teubner+= Q15738F 9 AL2|EF £ofo] HrhdFo|7h &8l FFFH
7120 2A8HA] g1l Luhmann®] AA 0| && A-&sto] =7} H|=7HY
7ro] QAL E-S 7HsoHA ot Zlo] FARIAE Ak AL REH o|&
< ZN3Hc89) Teubner? AAH thdFol9] 4 7iE2 o|¢d &
(binary code) ©]t}. Teubner®] A|A% thdF0l= =7HH O £-9lof 7

3 #o] HAAHL FESI, o|gd FTE ST JAAEFR
w2} Aol gt A Al 9] HES ATt oA AAISH A7 o717 A
=1 oAzt HAAE olsfioh= ol EaZ =T

AA S = $A59] 9 =7hH] A HY HH/8L shAlst ol a8
WG sh= Aolet "AA o 42 7153714 l=HE, Teubner] A|A A
o= o2t AollA EAEE EAE doldt HAA 1t 5&F
A0 wet AT = Uil Boto0 =, Aot HAA 1Y S5 IF
al Hol A BFStalA}l Sk 22 7o)
o, 3= AJolet |AA 7] QAtaES Boto] A2 o2 s Eofof
& Teubner®] AA A HAF2o| A F5g gHgt =7 o]t 91)

3t Aldio QlofA HodFolo] AEH 8 TR/ Berman?
HohAF0lof oA AAE L et Berman®] S 28 MtHeF)=
(/eX mercatoria), 2~2EZ(lex sportiva), AZH(lex constructionis),

""ﬂ(/eX religionis) &3 22 v|=7F YA FAot= Hl=7HH S

No* nJLI

87) N. Luhmann, A Social Theory of Law (Routledge, 1985), pp. 256-257.

88) N. Luhmann, “The Unity of the Legal System,” in G. Teubner (ed.), Autopoietic Law:
A New Approach to Law and Society (Walter de Gruyter, 1988), p. 18.

89) E. Melissaris, The More the Merrier? A New Take on Legal Pluralism, 13 Social &
Legal Studies, 57 (2004), p. 62.

90) T. Piiparinen, “Exploring the Methodology of Normative Pluralism in the Global Age,”
in J. Klabbers & T. Piiparinen (eds.), Normative Pluralism and International Law:
Exploring Global Governance (Cambridge Univ. Press, 2014), p. 52.

91) A. Fischer-Lescano & G. Teubner (M. Everson trans.), Regime—-Collisions: The Vain
Search for Legal Unity in the Fragmentation of Global Law, 25 Michigan Journal of
International Law, 999 (2004), pp. 1017-1040.
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A 5go] 23S £, o3 Hl=7HHol AR ojE TAE B4
a5 USA, FAE L o]t Hl=m7PH 9] F& ThsAdol Al B 0l
S22 Pt AAA Wb FORI7EE 8 AT o2 A5kl §
Teubner?] A A2 ®452]7} Luhmann®] A|A 0|25 &4
Skal Q= Aol whste], Berman ARS|¥}st #oF E
o| &9 oJ&Es7|Et AT FFLE YEh= Mt
714 (description)stal Utk FHoA Berman?d Z=Y
Teubner®] A A% thdF2]o} vl n wf HF 24 *é 70| 75ttt
Berman®| 224 HodFo= thdstal ol & Al HtH o
T EE HY A A ¥4 mhetE]ojof sk A o] ofyet,
2wizto] Wz o]Alo|A] Ftolof S ZAeH}. = Bermane 9
F/dstk= 5542 4 94(legal consciousness) ©] W] FHHZ
SHsH= b oA 7P 83 8 4R ARt 93) ok& e, AlA S At
AolA S == B A= 4 HS(urispersuasion) & §5F0] 23}
E 22 & A& Bermane 43U} Berman FA| thE Hoh
FoRE I o] HASFoof 7RIt 71 SAFYE [o g EHFo
(reductionism)2.2 H|5}195), A|A S Alto]] QlojA] A £X]59]
off AT FHZ AokS Hlold A& F4TNt90
Berman SYtt AHY] FHofA =7bT Bl57bHe & 2 =7 &
H=571 PRAE 23ote et FRFAEAFAY &5 &5 3(hybridity)
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92) P. Berman, Global Legal Pluralism: A Jurisprudence of Law Beyond Borders
(Cambridge Univ. Press, 2012)(0|ot ‘Global Legal Pluralism’) EX; idem., From
International Law to Law and Globalization, University of Connecticut School of Law
Articles and Working Papers. Paper 23 (2005) (0|5t ‘Globalizatiori); idemn., Jurisgenerative
Constitutionalism:  Procedural Principles for Managing Global Legal Pluralism, 20
Indiana Journal of Global Legal Studies, 1 (2013) (0|3t ‘Jurisgenerative); idem.,
“‘Non-State Lawmaking through the Lens of Global Legal Pluralism,” in M. Helfand
(ed.), Negotiating State and Non-State Law: The Challenge of Global and Local Legal
Pluralism (Cambridge Univ. Press, 2015)(0|8t ‘Non-State Lawmaking ) &x.

93) Berman, Globalization, supra note 92, pp. 493-497.

94) /d., pp. 533-538.

95) Berman, Global Legal Pluralism, supra note 92, pp. 55-57.

96) Berman, Globalization, supra note 92, pp. 511-530.
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AR =004 53 F2 Berman®] 22 HopYso
£ AYotdA FA olgte &olE JEH O R ARG QIA| Ytk A
Ith. &, Berman> S =¥ HoheF9]9] W82 FAIStot= M-S HY
MASHlaw and globalization) & A A3t Y=H|99), o= x| &
tol7} itk & Berman< AAISIE o7 sk dAo] tisto] =4
of o] AaEojol & AL FAT. 1y AR Fo(ER)E
FAISHAA FAlo] AT v=7F FARZE FARE Hl=7HH 19 A
g BA9 sES SAHAA WA BASH= A2 AREAL |- ofF
th= A& Berman2 QIAI5HL Q& Ao & AJZHHTY,
=AY FEE HOYF #& ofFo] T Merrye] 9 EIH
Berman®] BlE=2} o %A}E}E},IOO) <, Berman¥} Merry+= =AY sHA}
Sol AlAS} of7|3t @Atol diste] B B2 IS 7129 A 45t
HA T AlASE AT O] £F/do] gt si2 Biete SAAA WRol|A 2=
o] golotR] gtttz FS AFH 0= QIS = Ao R Helth &, 7]
422 9Hst7] #5t] Berman©] =AYolet=
|oE ryor AMESHA| @il ¥ AASlel= 8ol ARESHEAY,

mErloJ;
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ﬂll

97) Berman, Non-State Lawmaking, supra note 92, pp. 26-28.

98) Berman, Global Legal Fluralism, supra note 92, pp. 244-293; idem., Jurisgenerative,
supra note 82, pp. 675-680; idem., Towards a Cosmopolitan Vision of Conflict of
Laws. Redefining Governmental Interest in a Global Era, University of Connecticut
School of Law Articles and Working Papers, Paper 24 (2005) &=,

99) Berman, Globalization, supra note 92 Fx

100) S. Merry, “International Law and Sociolegal Scholarship: Toward a Spatial Global

Legal Pluralism?”, in Helfand, supra note 92, pp. 61-70.
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Merry7b Aol QlolA 7o W ARt HZS AFsk e Aol

ol2|gk F4] LA & Zlo|t}. o]et T2 Berman¥} Merryo] tha £3
2ol P e o T BHL FAHAA WFolA HerdF=27t
oL Ar= #8E 4 U AAA | B 75449 & HHH Aew
ojsig 4 qlrt.

3. HIHYH IHI{HA ZHSH Zte| st 2

A O] A A F/dol QleiA] =7t FFH Y A= Jex mercatoria
o H&Z FAM HSHIL A =, lex mercatoria®l 0] T A
et =71 A A Q] ElofA HZH AL 7P W, =712 SAIE 0] A
Aoz HESII U= AASE Aol A Jex-2] F&-2 A%t AA=E o|sfE
= Aeh.10) BT} YR AT oA FAst= Hl=7HH &9, lex-2}
=AY 719] IA= olEA BAHE AW, oBA FAdE ofoF skt
ek =9 Ao ¥ 9 A2l A tidolth102)

H=7P 3 A 7ke] #A A7 Tt oFet Mot eS| oA Hs
= A A ok Fe] BEoA FIShe Aol wEt Aot AEo] =2
SHA € Aolt. Bi=7HHT A 7He] BAE HittdFo] WA A&
5171 95te] o2t 22 AA|7F W Qsict v|=7PH-E 8= PR FA
Sh= Jex—= EE0|H Zofo|y IE=ARY 22 HE4 A HAGEE)
o] ofd FA7|F7t AA A2 G5t HIFAA B HIHEEH TAH
HYE 2ot A o= AARI

oFet Tt T2l E A-&5h= A5, Bl=m7HHol gt S AH 9] Y2 Hl=7t
He FAHAA WRE 85t AEE HE 5 Ak S, H=7F F9A

101) R. Michaels, 7he True Lex Mercatoria. Law Beyond the State, 14 Indiana Journal of
Global Legal Studies, 447 (2007), pp. 454-460.

102) /ex mercatoria ZHUM ZESt fex—2 EX U =0 2% 20| &5t0{=, G. Teubner,
Breaking Frames. Economic Globalisation and the Emergence of lex mercatoria, 5
European Journal of Social Theory, 199 (2002) &=x.
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7F 3743t HI=7PHe F2 U8 Ee= Bl AAE A oK kL)
e SAAA WF2 24581= Zlolth. A S 2 Hl=7PE2
et ARl diste] w7PH Y Hwd o, Hop A3t olRE Rijshs
S Hojzth 8% A2 =M 8 g

st} ARZS HolA] Yh=the AU, A28He Fopof|l A AHIE2
£ AlaLstAY 24583 A|alsh= dl 2lolA ofgt
&2 9957 gZolH
o], =4 A (international finance)?] &< fIsto] A=
3 SAA 7%, A3 2 Ao yxH A2 237 A8V
3838 FEshedl, AH olE R A2 IV RS 22 54 7
B Zolth.103) & He FAMI} v=7H 7hof gRt

~ .{g
r_l
ol
o
)
)
o oX

A Z0oo] oo} Z2 H=7HE ] WES &
U= A2 Bl=7PE T A Thol] 2t Ao A-g-0] o] oA
A& HojErh109
o7, Bl=7hHo]l Ao 2L W& F7lete ddE 4ad
20054 dlut= A& Jylland-Posten©] F3IEE Z6 EHE FE
YAER YA UbFo] A of7|H Fatwall 22 S HAN 959} =A01d
TFHAF dE] 7H] Hollgt gL ‘S A Yoq|Fl(defamation of religions)’
of It M= UNFIZAQI0E =ETCEHN o Ak FAEU=T,
o|= H=7HH Y] &o] FAIHAA WHE 85 A= & 4 Ut} 100
8719 AHE ARt W, Hl=7PEY} A 7] A 7ol QLA ofjt

103) J. Levit, A Bottom-Up Approach to International Lawmaking: The Tale of Three
Trade Finance Instruments, 30 Yale Journal of International Law, 125 (2005), pp.
132-172.

104) /d., p. 128.

105) Resolution adopted by the General Assembly on 18 December 2007 [on the report
of the Third Committee (A/62/439/Add.2). 62/154. Combating defamation of
religions, (UN Doc. A/Res/62/154, Dec. 18, 2007)

106) T. Piiparinen, "Exploring the Methodology of Normative Pluralism in the Global Age,"
in Klabbers & Piiparinen, supra note 90, pp. 53-54.
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107) R. Steinhardt, 7he Privatization of Public Law, 25 George Washington Journal of
International Law and Economics, 523 (1991), p. 543; Berman, Globalization, supra
note 92, pp. 518-523.

108) T. Piiparinen, “Exploring the Methodology of Normative Pluralism in the Global Age,”
in Klabbers & Piiparinen, supra note 90, pp. 53-54.
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MRlel =AY 9 ¥=7H o] AR AE 4ol Hi e ARelA
AFA Q]

FAT lex-9] BAE FAAFHLOR °]’5H3}b 2 TAFAR1 o]
g 7Fs/do] At 1d Eofoll B /ex—7F JAFAET HY B

o B0 & & 9g2 s "EHd, ol= ]eX—7} A v=57F PR
FAT Hl=7PHolRRE Mg ol SAME A2 o7t ’le Aot
Els ‘ﬂ"/}t—rA oA AT fex—= o= 2 HAFEAIAIE SHL
= Z 2R okt YAl wEt SAE G Jex-2
glor] T&o] o3t Ak 3T Eofof gt H=

olFAIR, gt ModFo Yol IAHE
QoA 242 T2 QA A ARl AFgE &t

F

xS Zﬂ‘ﬂﬂr lex-7} FE5tE A2 Aol 2AT AR A|A
7r9] ST FARRE Ao 2 A o]9] sjAd2 A ZARt A4S B
HzA 9 B34 A2 oJgt Aol ofyet, FA4 B Ee AaES
&3 A4 9 Y& S5ho] AlEojof Sh= Zlo] Aot e
dolnt. ol 482 4A FAAFHIT FARE AR =9 AA
Aojo] gle Ao g A7 4= Qlt. TBy Aot Hobd o] S SAI
lex- k9] IAO] AEFo N RIS &= Q= Aol AY=T, HE =A|
(F)HY & He 283 BAH AFgolth
o= FAHL Jex-2] BAE & Aol FEstL FASt= A71eH A
AAZ olsfish= A FARE Zolth. &, Berman® "Hi} AlA2Klaw and
globalization) 109 ®+= Krisch®] @=7}H(postnational law) 1103} 7+
o] FAIHT} Jex—5 T4 Q4 (constituent elements)E dh= Hop XL
o|al PA 0 2 FEAQ] HAA WFoA SAIETY lex-2] BAE A ot=
Aot o]g3gt oldfl= FAIHI Jex- 2+ & PGS AFTth= Aol
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109) Berman, Globalization, supra note 92 &%,

110) N. Krisch, Beyond Consitutionalism: The Pluralist Structure of Postnational Law
(Oxford Univ. Press, 2012) &ZX. KrischQ 20 CHEH HITA Z4sl= G. Shaffer, 4
Transnational Take in Krisch's Pluralist Postnational Law, 23 European Journal of
International Law, 565 (2012) &=,
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111) D. Pulkowski, 7he Law and Politics of International Regime Conflict (Oxford Univ.
Press, 2014), p. 192.

112) S. Toope, Mixed International Arbitration: Studies in Arbitration between States and
Private Persons (Cambridge Univ. Press, 1990), p. 96.
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I. Hejd

Ao AT FAFY FA O B MEZ 2 HAFHY FA HH
4 FAAEE SHLE )= FATAE &5k HitH2EA] =A4H 9
AAZE A F=A19] g §isto] ofsf JaFol g2 st Qi
ZAAE L ZoryPA HETRE 7Pi11 Kot A 1 A Z7HsAA
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sto] o] AZof gt §& B st} gttt &, WTO A Aol A =7} o] 2] 9]
H=7h F=A7F S @45t dloll lo] dsh= I3} 19 HA ou|E
FR% AFHHAL R it} o] HHAFA WTO AAE A Z 22 A A
ol oA &3] FEsh= Hlm7F FAl= WTOT= =AI717 W9l 713
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ot} weba] Holr ok HAo W
SOt ] 8-S won, vt gt 2ok F8S o]0 FoftA]
G pgeo) A7t BAE % o2
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obd Th el A = uhk7A o] ek,

SABEES 1 G4 Aol 2ot tEuE old UYL Iz
483 % glrk. TABSES 1 N 7159 Ao A el FYE
R 2 $ie “011 g FHE9 WA Ao FAEG o,

ol i3t F71UYY FAol Folsha gL el At IATEEY P
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o o] FoE FEIIT= ﬂ"]’% HA|SIO] o] F FEY £k o,
o|& $+4ot= BIE 7= @ J, :
o]t BY==2] YA A9 Fo'E S5 AEH WTO= 71+ Hiell
of AHEA wAUSS vtk Utk ol QAEA WAUSS
Soto] WTO §749 AAA 2 dad W&o et WTO 7|9 &A1
(instrument)7} AL TE. EJY, =749] AA|A o5 #7435kl = WTO
4 T 4= WIO7F obd t A2l AAoA fee A (instrument)
£ WTO ¥ 519 979 &9 AAsH & 2rh. A= WTO AEEA
Sto] AbE HAUEC|, A= YAHIRAY Ao I A
(Agreement on the Application of Sanitary and Phytosanitary
Measures, ©[5} 'SPS @4')" A3.122}F A3.2% B "5 tigt 7<=l
T3t @4 (Agreement on Technical Barriers to Trade, ©]5} “TBT @%’)”
A|2.427} 10] sfgettt.
olFet FAEZ WTO W9 7|3 E+= WTO 51| AAoA A= Ao
ot WTO 7|1&# = WTO 49| Ax ]Oﬂjﬂ oj=et wA7F AHdE W WTO

slE=o] Fojste] F2J9 ARE HISIUZ Aol FHAN, olf EA=
At AHYEH WTO L= 45 7+ —.—/\17} ofyel 1 7|# E= AA Y
EA7F € E3E, WTO 713 B WTO 5o AA19] £A= 4 A4
HH WTO ¥l el ol sd= 4= 7+ oAt #AJE Foto] £45t
AY TE5Z 5= Ut ol& "FAIYHY b4 FH o=kl shaL, o] FH
ATolA= o2t TS BT BAE TR HAYE ]E]r Elg=y
FAHA Folz AEE chatRof JA| Y EH o= oot &2 AT} LE
Ut 5] WTO €42 §H(reservation)E 38511 A o=z 3¢

= 3 A golo] 4AL B35 Aol

TR WAUE S G HAY ol ALK TREY. TR
WAUZ S 5 Fdo0] AA "ohd 1 BRA sAYE ol
AelE £A0) 48 s MAT & Qich. A thzokl A SElshe
Aol 12 9iet AT LY Aol
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MY FHo 2ot M22 =F IO

. WTO st9] oAb HAYE"

WTO @2 2L 4 S 5o M2 1S FAdota A= st
= Y 9ol WTO ®ol tisfl #34 uE 2= 2AE A9 5= e
ARE wrdstar ok offiollA= ol Ha F WTO Weol AXF=EA
WTO 84 AXZ 519 4H4 sfjda 22 4 AIVE 549 WTO 2z
71249] Y 9lof sl At 0|9} vlw 6}04 WTO &7 AXZ 3ho] A4
22 g4 AXZ ste] |A|, 183 WTO "] dxt=A TBT @4 A2.4%
519] A EE0] ofm]of o v‘i—*iih:}.

1. WTO 5f2| CHIE HIALISS OfH3t TXE 2D YR
1) REE oA

WTO 42 WTO 3e=°] WTO A9 #48& F74stAY sf4d &
U= WHOE A 7HAE AAISHL QthD o] Al 7FA= (i) & FA AXZRl
2 ZF2 3]olo] o3t 7§74, (i) WTO @A AIX:3x0| wE Z+z 3] 9o
I3t WA (waiver), (iii) & §7 AX:220] Eq'é 824 dll4(authoritative
interpretation)|t}. o] F FEZA Ao B3t A|IX:22= o3 2o
g5k Aot

F

715509} QutolAlslis o] @4 W TR E o] SlAS AET wet
AT Zth Ba4 19 ARG EHe] B 49 49, 7 R

rOll

?_]_ jini x% . o
£FL L olAHle] W] Aol 1 Ak WA A A
#lol] e AL BP 429) 39| trZo] 98 o] ol et o] G AXx
WY F4E Askohe WAl oz 1§ oA ok e},

1) Ol WTO MA7|727t &AZ$t v} Tt Furopean Communities — Regime for the Importation,
Sale and Distribution of Bananas — Second Recourse to Article 21.5 of the DSU by
Ecuador, complaint by Ecuador (WT/DS27/AB/RW2/ECU), Appellate Body Report,
adopted on December 11, 2008, para. 378.
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(ﬂ =Y YL

Fa7 = A4 sjAolgte Ao HA7F A 959 oulE Rt
] Sz gl Atk A2 RIgh vt o2 WTOQ] Zr 23] Qv dytolALS
o] #HS YAIHLE Y&sto] F-HA A et Hirt Qi ESE
WTO zgolut 47 JA| Zt= 3oy drtojAld]e] &4 ZA4E +¢
2 s Aolgtal 1gstaL o] WTO @4 #7489 siAof 123k vi= gict.
=25 f'—nLXﬂm—AQ'JPJ(ILC‘ International Law Commission)7} “Z2F 34

o B3t 3309t =5 (Subsequent agreements and subsequent

- o

practice in relation to the interpretation of treaties)” 2t} 2] 40
A AFe i} Zo] ZobApEEo] 2ot ajHo] et 74 gl Felg
2712 74€ nelgirhd oleiet gl sl et A9 eg o
Hol, zorgo] Bek HlAGEF A31% 399 2Rl 2y ugRd
ZoFshA] B0l olA1e] BAVE WA AT WTO o AlIX:227F S 85
A Ze3]ofet IutolAts]o] Hierd AP al fFASHL Q= Ao,
o|F Aestr] et JAEHHEAE FAA &2 uhStL Qe Ao g Hof
A4 42 59 e F= Y=EH Akl Hotof gttt E3, 24

NEES FE&5k= FAT Ao #SE ¥l (Understanding on Rules and
Procedures Governing the Settlement of Disputes, ©]s} ‘DSU’) A
3925 5 949 F40] WTO §40] tfet $A4 sj4g 78 sgael
A2} A et FHHL glol §AH o] RAHos By
27178 B¢ WTO @4 749 oulg Be sk dxjel 7w

pe!

(o]

FAI0) 13 s P4 Ak Felehs He =Hya girt

olo} ol ILCE HIQIEY A31% 3% 5] FFqelet FHuqus
HAE RFPATEO] o] B L&Y Y FAS AYT 5 Y
54, YT 18 ARE G 2o FA0] T AL AP
QIc}. B AlIX:220] A7 HlukE ok A 3}

A2 HjA| 5= AR 2 ZR IR E Ok

o] EAl= =75t Jd=5°] ]?1_‘%’%9? A31x 339 549

2) Appellate Body Report, £C — Bananas Ill(Article 21.5 — Ecuador /1), para. 383.
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_]l

AR
3% S| 2ot 2rEgon AgE0] WIO B4l sHe] g

o
$84 SHT} B2 5 7 AR B 58 4 1 ol He sjgse] dejl

T 4 Ak A Het Ax=x

735k 449 Aol tish g3t =t o] 12 2= 39 29
ofsf = ofof st ojmjo] et SlU= o]Fof e dd=
AT age zhet. sd=o]l #d4 HS Sl sld=ol et
FE WAY & UAnAL AT, ol AXB3ERE FEHIE 5 ArhD
53], AlIX:22= o] 740l AXz2] Y e Adfohes WAz AR

F S
7] gyofol deha WAak 9o B R Azt f-A S sluwe) Ae
7l

9ol A Aol ZHerhL Holof Btk

2) 0™ MI=2te| H|W

A4 A A=E N Aot AA Aot 247 Bl st o2 2
AIXZ 5t9] NP EA = 24 =3] 97t JP=olA 1 2 7S 2= 1
Fota vk &, Z=3]97F S L=olA = AQbstar, 1 Ak 3
o] & AS st WAlolt. Zr3]2)9] gt A|Qk o
(consensus)oll 938 ZHsteE ot YA, Faiz 717 W
IobA] 3t A Ys 379 29 v E AHstESE gtk 3=

3) European Communities — Customs Classification of Frozen Boneless Chicken Cuts,
complaint by Brazil (WT/DS269/AB/R) and by Thailand (WT/DS286/AB/R), Appellate
Body Report, adopted on September 27, 2005, para. 273.

4) C. Ehlermann and L. Ehring, “The Authoritative Interpretation Under Article 1X:2 of the
Agreement Establishing the World Trade Organization: Current Law, Practice and Possible
Improvements,” Journal of International Economic Law, Vol. 8(2005), pp. 808-811.
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W7t =t TRASI A AXZRE RS Wad] Hast 848 Y 7HA
FEO=E Yol A5k Ut &, (i
H—: %T, (11) QT_% 5“’——4 2-’] Zl\‘gf =
of ATt a7t == A0l A%, 4RI
WTOOl F+= dlofl 5T AAA ARAAIR DEHEE T
sto] o] 79 A Y 459 39 tprEdE AT
Slh= 389] 29 Ero & JjARto] WA st A-9(0] A,
o8] washc}), 122 (iv) TRIPS @4 A71.2R9 24
B39 NP (R A A Aol et ROk stofl A Whaskal BE WTO 3=

of osf =4 o =2 ZWXH*F‘J HopEo R 2457 913 539
W7ol i, o] 7%, TRIPS °lAME]oA] F-oJ= 7}t AHeigt F o]
25 3] 9ol A AfestH olof gt Fd=ro] F4] 22 T askA] Pdtt)o]
70|t

NG AolA FES et FE2 Y 714 R NgExE 44 A=
OE 89 WTO @74 40l s H-8=rs =Hoj k= Aot 713
A3 ()] A5, WTO 878 ANXZE(AAFEA), GATT AR(LRHA R 2 5=
o) 2 AR(LFEE), GATS AIL1RF =)L), 182 TRIPS A4z
(Fsl=t%)oll H8H}. BE U= S dolort UF
MAAXpo] B o]E 1ol WTO] AAAQ (K e=eh¢ D
oF XAl R (JAHEA)Y] 7 HAA QL FEof sfFetth= A
At AAFEA (i)= WTO A 716t 733 FE5A 1AGAHEER

g B 1C(TRIPS 42 AR EAY 4R AR (iv)oll i

T8 AErt] 5 3¥=9 Aot JFE ¥Ast= 449 71750
=3, AR ()2 22 18 S L= A gFE WA &
349 7ol AEH}. GATSe #RstoiA = Bt HEdt 12
Atk Z, GATS AR(E Y} g 9)), AF(LREA QA o) 52} 114) 2 A
(FAAQ °F), 18I o]d sfFEE F&A thsiA= HFEA (D&
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74 9 BEAIACHAEREA) D BEA1CTRIPS E4)9] Tl
B0 A A%, oWt Aol “HAFY A YRS WA
H279) oA T wo] GATS 2 29 THO|A oS §2T F&
o1& Zolet.

M AZO] AL, AR ()E AYSTLE BaES I8 A=) S

o a7t wWEkA WY A=e] ol P47t otyH sld=e] A=

Holof gttt &, 2t 9]9] Ee= ARIOIAR] Y] 249 784 Fi4The 244

44 O & 7 F5E 22 AR (v B Sd=

o] 744} =] 8F5A] ¢Fal, TRIP o|Atglet 4= 8] 2] 9] F-2fof ofet A

o= Bad ¢ Qlrh. A A vk} o] ol A AR et TRk <F

a < WTO 3jd=o] o3 eid o &2 A2 A B

FEoE 2517] At HA Q| Ao dH oz HEHE Aot A
dztel gt 2771 =319 9] /At el S| = o] FofAfof qtt.

3) HH| M=ete| Hlw

WTO @4 AIX:3z0] wh, Zt=3]%= WTO 84 E= A EA
519 3|Y=o] o WAoH: BFE T 4 Atk WTO @74 o9 o
gk WA9] -, 2R3 7t F9lo) oo AA st Fgstal 9lom, 7|zt
ol F9lo mgatx] 3ttty U= 429 39 thE2 ZJT ¢
NEF 511 et BEATACHVIEFIEA), 54 1B(GATS) & F-&5A4
1C(TRIPS E4)Y AR FA 519 o Fof gt HA9] ¢, Z=3]7}
3= 459 39 tEdRE AHSEE PAsk Qo o, o] B9
7|17 Be GAE o|P7|7ke] AL Wi R 2A WAE 3=
3)h=to] o 717He] L7kA] olF 43 5HA] ot gt B-ofl= F2of 9JsfiA]
T o]E AHSIEE Aot JTHZF 4). BA Az A8 Az g
7+=35)99] A7 ARgloln] AE 3|U=t] F4] £ 851A] gko, o]y
St HolA 83 83 Zo] WTO 71#9] EAof gty & 4 rt.
A Hiido] He WTO 84 1489 34 ZAd wet, Z2t=3]97t
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i)

QA ohyW BU 429 39 thEz

£ 390l YoMt 28T 5= 3l
AT 5 QA5 F&otaL Y. £C - Bananas 11l (Article 21.5) A
oA AFa7| 7t AT vlo] m=H, WA= WTO @49 7€ 39 4&
ojuf S-S MAAIZIA] b=t} &, WA= 7 3 d=of tisiA 1 ARt
U= A 5 JFE IAFF R wAE #o]2] WTO FAol2t= A|AH
= 1A= FHY W&oy si4S HAAZ| LA S AZ7} ofy T

wetA 71 49) heoli} Sle WAA7IA) ke Ak o)A AT
%ﬁaz A7 A3 GAE 4AL ZHeth EFL WTO 78] B4
sigstchs ol fAMIS Zheth Thek, §84 S14S WTO dAolehs
Alé‘%]% FAsHE 2t 7ol e A = AL o] wha, v
£ sjuselA YA 0w AeEs WA AYsHe AEeks Hol A
AL SIE% 4 st A4 . SR 4ol 39 AR BT
Aol AHol AT, WA A9 BH FHWTO B 74, @712
482 WHe A Bg 7|70l Tt o] o] SruA e A0 AL
50)0] oJshEs 74 o] rt

2. WTO 7|2 M= WTO w30l 0jm$t o|0|§ ZH=71?

WTO9| 2 @l we}, ti40] 71gho] Axjo] gct. o] 5L Zaslel,

AutolAf8], BANEYTF, RAFALES|T, FELA0IA, AR
olAF8), BABAAAAAHCINE, B AAS U], T 3t 74

=

9|98), BEF U PAZA A8 So Utk WTO 2 Bo] 54 Aketol
gal, E= oluct o FAASH FHE BAS A PSS
9]9] 7]3t0] TGS Fofal| = Gt Yel= TBT B A132E Rl gt
71473 SIASI(TBT 9198) 4] thel F45HaAA o] A7} TBT 8%
29 EX 5 @49 249 Ade] B LE EAS G 7131 392
7] 95t EHo= dejd £ ¥4 FL 3Y3o] Halst oS




WTO A AIVEE o213t WTO 7]#o] =gt 279 141241 A
dA0] gt #8L T YA Bt ol= ZEI| 9t rto]AtE]e] AR
oty 7 F4 stollA AAE {13 A up7RA|oltt. WTO gzt
87192 WTO A9 A 98] WTO 7138e] A& thggt o s
a&sto] gtk US - Gambling A Ae 9-F3o] =419 AH[A
¥ E Yafl A=A “SERVICES SECTORAL CLASSIFICATION LIST”
2= A5 B4 W/120 € 19939 Fo]7Ho| =kRI(GATT AHE=of o5
ZA49), 283 25 ZAE 20019 AB|AFs] 7ho]|EERI(AH]| AT o]
Atgle] ofsl A/dH)o] L= S RE S|4l qlo] 1 Eojor & A
Q1R XTI} AEEHJ. US - Poultry(China) A7 A= SPSEA A4z
£ s Aghol] glo] 18 2 A A3N(SPS A1e3)7H gt 2F("SPS B
A|4z0] o]ggof T3t A7) W&ol A=Y, £C - Pipe Fittings At
ol A= RFE P 13 (ADP H1¥2])7F et HI("HPRARE A AR
SR717) o Ea) ¥ 1 U8o] AFEJY. EC - Trademark/
GIl(Australia) VAo A+ TBT @4 F£A4] 1.1 319 7[&+A4of dist 9
9] gt HEof dis] WA g9 si4S TBT Y37t =gt 249 #A
RS Folo] ERIstA}. US - Shrimp A L US - Shrimp(Article 21.5 -
Malaysia) A0A= & FAEA L 37 £33 (Committee
on Trade and Environment)?] B34 7} 112 E {1t}

WTO 7139 A7 WTO 4 #39) sf4ol 9uE 2=t o=
vl el A31x 3% o] X783 sfaeael 559 f‘r—ﬁrla =2
Q1= o] iAo FAEAY sid EA L AAY sHoE of
o HAEE Z=thal A E o] sl IAtE ojoF T Ao 11‘% f19] Ak

q oy ==

=

= ZF WTO 7139 &A7F vy ef A31% sto] 3%
PO = Ao g QIEo] sfAo] LHEHJT7|ET: ALY 5
34 aLstojof ot AH 2 AEEHJAAY Wdat AH47| 77} vl 4
golstr] 93t &2 S8t US - Shrimp A 9 US - Shrimp
(Article 21.5 - Malaysia) A0 A= 94 Y30l HuA7l 18E
diofli= HAYFer A31% 3% 5t 2P| FARE AHFEHJ Y 19
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et A A A B4 AA =R gt

B} 229 AHHQl US - Clove Cigarettes AFAOA A4 7= L5}
7+ 3]9] ZA(“Doha Ministerial Decision on Implementation-Related
Issues and Concerns,” Decision of 14 November 2001, MT/MIN(OD/
17)0] HldYgeF A31% 3% (a)52] F=F9lof sidste] TBT @4 &
7789 sfiAlo A 4= Aokal WA

g Aol A s Q] difdel | TBTEA A2.128+= th23 Z

23] ALal S920) AT 419 AHE B AL S 59 B9
8317 Sstel 714 749 2R} 1 W Aolo]
o,

A10Fel d5E A5 4 B+ AL, dd=2 & Jd=

A
a4l A-EA71= ARk
St A Rl A|7F 1AL 34

ot

olo]] #ote] Eotzt= A% (Doha Ministerial Decision on Implementation-
related Issues and Concerns)< A|5.230l A o+ 2ol w+-7gstal Qo

“Subject to the conditions specified in paragraph 12 of Article 2 of
the Agreement on Technical Barriers to Trade, the phrase “reasonable

interval” shall be understood to mean normally a period of not less

than 6 months, except when this would be ineffective in fulfilling the

legitimate objectives pursued.” (emphasis added)
1) mae wy

AEYAlob= A2.12%9] 3Ha]& Q1 A|ZF ZH4(reasonable interval)©]
F| a3k 7R ol etal 53T o] 49 AR ZottmAad A5.2%=
AAISFHA o] Aol WTOEA ANX: 2249 “af4"olgtal 45Tt
ojo tief] Hd Zotdm Aol “WTOY FAH 7130 ZH= 3] 9o A
TE WTO 3¥=to] 5o"gt Aojoz TBTEA A|2.12%9] &l Azt
7rA 9] sjAof| qlof o] 27 wetok gtk Bttt o] 3t A& o|E=
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HAolq e o] Aol AIX:2% 3h9] ‘a4 0] HPeets AzyAlo}
o] Zgo] T8} FESTE. WIS o] 2ol AIX:229] A F shtal
‘S5 FAIS BABHE o489 Aio] 2AY A'oleHs A AL FEA
25T 912S AHFAAE o] Zo] AIx:220] THE F1 s4o] op]e}
T F8e DA% 94 ek wastic. w4,
- -

ool Tt Hl QI 4131

BN R
L

o)
=
R

3 Fa7|H= 19 AAo] dEFHol ] (Council for Trade
in Goods)®] #aLo] ZAste] AeHH o] oflH=E A|IX:22E F5313
skt 18y o] 27o] 5o+ sigd 4= 3l
L TBTEA A2.122%9] &= &9 A

5t A4 o]m “shall be understood to mean”?] £UO0 & HUS
o] -g019] sjAof w3t | YU=E2] ol = FOE X Sl
HE g Fopo] Bt HAUH A31% 3% ()29 842 SE53th=
ot} o|e} Zo] Far|4 o] Aol 3o sfFetth= HE H

A% 20009 69 229 Aol 34Y F LR 1FS
QI y Ao} 374%o] T A9 717r0] ohlei e AFTA £
= wdo] o] 2L ST o] A7 BA, F2717E FYo]
714749 B3 LR Aolo] Holw 674Ye] ARKS HEFHA ¢
AL AFA7IT She A2 122 Suto] DS APk Shof mle] P
g 7\zstqnt,

3) FSEOI0I7I? 2M ‘I XH|Q] SHO 2" XOF A0 LS HHMS
=71

sjo] AHACIA A4l T EakaRa el HelkE A31% 3%
- 99] o] 2a
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Shict. 919 AbAS) Tg e A ml, s )T Sig A4o] Helut
Hok A312 3% () 3F0] S3a0JRIA] of e} WA WTO B4 AN
sho] 9UA HHUA ofRo] AL ARSI 4277 § AHol
WTO B4 ALES) AdE SN GROLL FAL A1l Ay
Orethn BYSHAT, TE T stolE MALEF A31E 3% (2 51
Z3t0lo] s Pl M8 FA QIckn woe Ao Bal
olefst 5 744 AR 9ol o] BAZL LAY o WIO WA
34 4ol st BAGE A=) o MU E AATITE 1 e
weks] alAli e o2 wekdr. WTO 71T WTO B3] ojsjo] Hat
A WTO @4 249 248 Wojsly] ¢iste], 12X WTO B4
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Z| & B5te] AAHS 23 WMD 24 83 o] st gf-goz &
o= 2= SRS B9t B AR 9] 2948 23et st
PPERAE AAISHL Utk v AFR, 7R, AEE 59 FAofA] H
kS St £EBAE ZTS WEABAANE AAlstar gloH, o]= ek
gk Mol 7|§kste] A& FHokal Aok D L v HEFAAAHY EF
2 AAAAL B84 Eo17] Ag FHCE AT e Ho| X9 §HY
S AJZSkAL Stk AA| vl=2 20159 H(E)olH AA FA| o] 5=
ol it Alxie e HolE B Ale 83tE =< vt A7|.2 &3t
< YO R g AR A= AdE e Ho| 253 Bt ZHA vrgsty
€ 3Y9E ol qloh. Ho] AYH v= HEAAEZ - AEAA
Z33H(2016), &3 2 2 AA s}t §(2017), LEYH] #(2017) -

AZEE Holx &2 Bl v AliH Hol2 At = i
Ste A3=re] 714l o Al E WLz stee, A3=ie] =24,
3] =AM A ggAdel =ol A718 Aol .

2 d7olA e v=2 dEZAAA HEol =A=L s AH Hol
x| g3t J9282 4L =EHLA2A), HH8He 7= AR
t2] Holxe] =AM A Aol et =S AEsIL(H3A), AlZEE
HolFo] AEHI = F2 HEZAAA WA W& AESFLAL ot
(A 47). olde] AFAd+= AT Holx 29| Hl#829] =¥
et v Az AASHL 9leu, 22 UN =z 29 59 W8< vt
oz v=2 A=) JejHgol diet e dxokal o olHt
Hgtehe @oIM Al e Hol3te] g3l tiet et #A1A A A8

dm 19 rlo

1) D=9 H=HM HRls 25 84 23, 71 { ATEN SO SHIt & P 2o
S0 AHtSZ0] A O|FHA| L U=, AE2 MM WEEZ M

M

20|29 g H1 AL

2) TH(E)OIZH HITHO ’S%E’LO'OH CHeh ARt LIZ2 B, “=HAIEIQ| THOI2E HRIKXL7} e
HMTH2| 2R MR =0 = AAE, TLEIEH], 2= eTE, 2016.10, pp.18-20 HZ.
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II. BAAA L} AlZAE 2] Holx
1. ZHMTS] RHORMQ| M| HO|R

ZAAA A (economic sanction)= FAZ 15 RalstAY JEgtoz
A Hd=71e] B FAEEE HIATIAY FF= F ] Hﬁﬂ A==
Z210|t}1.3) ZAAA = 7ol ofet £ do] gA= 0] e At =A™
AANA 2719 AN A BA-S DAsk=t] Qo] FAZQl Sto|z}t, 7}
870l &2 woltt. ZAAAY W82 AA7E A== 42 A=
ko] BA O wet thFstA Yehdth Y vl52 Ao EFEA B4

\l

2 7Py st 4sta A BA & A, el
A AFPAE BE, AN w9, AASIIRS, AFARY,
AEd olug, AN AR, ALFAGY, WALARY Sl

o2|et BAAAEA| = ‘Q‘i’% oz 12} A A (primary boycott)e] FEH=
AT, 12 A= T &t A E= 7go] BAAAY HE<
fekot= o= AEE= AAolct. HEFAHS L=
9] BAAAZA = HIe FHY 0“*}_‘% °1°HHZM NE=71e] ZH2j Al
ol wet 23 EF o R FHohs ARl AAY FARA = FEHS
9] A&7 FHEAETA dFS Huls] % EHAQ BAA 7Hde sfggt

t}.0) 22} Al (secondary sanction)2& &= Al 2] ol A=
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3) Z&E, "ZHAME ), M4m, HIAL 2014, p. 532

4) Usixl, =AY E!%H#HOEHOI BHMLE S M, "HMAEA , &3 HM1545, 2016.6,
p.215.

5) SYE MMMl CHSt KEMIS LI 2152, MAM, pp.521-522 H=E
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6) 47A, p.56.

7) “secondary boycott”0f Chot0] =L MAALNAME FHE AYHOZ IS ALK THESt
HMIZHZF O Ehetd Hiol OIXL0f Choto] LS 7|=2 S M2k= 0joA] “2Xt MIXH™ E=
“HIBAHAN 2] 8017t 20| AFBELD UZ. 0] 20|M= MI7AEHE| 20|12z BY|otx| Q0|XE
2 flo ERE 4R0= 24t MMzk= 80HE AEEL

8) Thomas W. Wilde, Managing the Risk of Sanctions in the Global Oil & Gas Industry:
Corporate Response under Political, Legal and Commercial Pressures, Texas
International Law Journal (1997), Vol. 36, p.186.

9) Cedric Ryngaert, Extraterritorial Export Controls (Secondary Boycotts), Chinese Journal
of International Law (2008), Vol. 7, No. 3, p.626.

10) Andreas F. Lowenfeld, Cuban Liberty and Democratic Solidarity(LIBERTAD) Act:
Congress and Cuba. The Helms—Burton Act, American Journal of International Law
(1996), Vol. 90, p.429. ; David J. Santeusanio, Extraterritoriality and Secondary
Boycotts. A Critical and Legal Analysis of United States Foreign Policy, Suffolk
Transnational Law Review (1998), Vol. 21, p.390,

11) Howard N. Fenton, United States Antiboycott Laws. An Assessment of Their Impact
Ten Years After Adoption, Hastings International and Comparative Law Review
(1987), Vol. 10, pp.215-217.

12) MI7iE2| 20]20| ME&= oAl Chant Z0h C=of | Q= X7t Bt WS SHHH
X= AZO| HEH0| M2t AZO| WY = EXPF 2X|E= ZO0|Ch Andreas F. Lowenfeld,
op cit, p.429.

13) David J. Santeusanio, op cit, p.375.
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2. 0] IS BRI HLlXME-a} HZiE2] HO|R

1) O] H=ZMMMHEL| MALt £

09| & BAAALHS thger HEPo 7|Z5to] o]FojA]al qlct.
ol MEZ BE I7E AANGLE st= Ity AALE §4 S71&
Zﬂxﬂ"ﬂ"c}ﬂi st= S AAE WrolXith olejof PHF ] FHB
AAA = EA S oo PAF] FAHHL F219 HAAA
T SRR duby AAY rAQl MY o 2= ST H(EAA! Export
Administration Act), =TABFH A ESHE(IEEPA: International Economic
Emergency Powers Act), A=W IH(TWEA: Trade With Enemy
Act), THYZXH(FAA: Foreign Assistance Act), F7]5+25 A (AECA:
Arms Export Control Act), =¥ (Uniting and Strengthening America

of

>,
10
o,

by Providing Appropriate Tools Required to Intercept and Obstruct
Terrorism Act: Patriot Act) 5°] 9o, EEY A9 HFgozL o]gk
23} Alg]ot &AFA|H(Iran, North Korea, and Syria Nonproliferation
Act), ESEAFAH(North Korea Nonproliferation Act), E3HAA
733 (North Korea Sanctions and Policy Enhancement Act), &3t
A 4 AAE S (Korean Interdiction and Modernization of
Sanctions Act), LEHH|o| EFEAANH(Otto Warmbier Banking
Restrictions Involving North Korea Act) 5°] 1t}

5 HAEES FFH(Department of State), AFH(Department of
Commerce), AFF(Department of the Treasury) 59 F& oA A3
Hgoll LA FAF o & o] P Qltt. & BAAA} A ste] A
ARl JTZ ot 7|H AFFoltt. AFRe FAHESEA
(IEEPA) <At A= &8 +3(EAR: Export Administration
Regulations)& EY=E o]5&LEEY $+E5AE @95t At =57+
+ TAREE TR SAE 9Yety “:]' TR = SR -SA Aol A
TAH B30 8 AAEHAY TE va4t 28 7€ & E AeES
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T&ote IFAFE7|AIHFAHATAR: International Traffic in Arms
Regulations)oll ZAst FE&8AE APt it vl 2 FAAE
ol 7V & 4 Foll stk AFFo gt g AA oIt AFH= 59
AAFEAA(OFAC: Office of Foreign Assets Control)& E5t0] E3H
23Rt oete] =TT v=o] BHAZ FE&E= I B HAY
WS Adstal ok AR AAAFAGH(TWEA) 2AE F1L A=

A AEATE S S5 5 AIANE AAISHL At

(2 1] 0= 22|19 tHERMMHH

= HIE
HE o ol M=
—
=AY 5 022 23S M=oz
&R T o Jo17 | T8 TEIHIKE Aloian 2008
Trade With Enemy Act BA HEE0| HEg=au o 2A
of SelRSHIME %E
+aUeHy s | S0 O23ARR O NRA
Export Import Bank Act SEYEA MM
ReIEolY (a5 | 99 B12ROTA Gol] B
UN Participation Act 29 o
N E L IEPNE _ - =
Lofn?cmllaier';y o 1954 | 25t0] 27| SATR ZHHY
CHelHE Y 1961 =eot9] QHZHE ZH=Z BHAM.
Foreign Assistance Act HI2XIE=7F HAHZ2A
27|+ 550 (g7g | SEOI HRIEAR) Siue #H
Arms Export Control Act MM, BH2HXE=7E HHZEA
2RI AR Cstol 5
5to| SHE 7| J{etatd AKX
National Emergencies Act 1976 | =2tel =271 JH SHIHI
K AN IS AE HSHH _ _
=HSHITIS A RetS 1976 | =8to] sha7| T2 ZRHTY
International Economic Emergency Powers Act
=/HIGAEE bzl =
Sto| 27| J{etatdd AKX
National Emergencies Act 1976 | Sete] SR M SHHA
AZ342|H 1979 Sor0| ey Rr| Shiad FH|
Export Administration Act HIX. HI2XIE=7F HA2A
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e A HAHEE
HZ o CﬁE o
HIS AR 1998 oo ZuARe HollE 2=
International Religious Freedom Act AKX
QIAIDO I3t 200 | S22 LN TS 271 2R
Trafficking Victims Protection Act HIX
= Al =3 EH
Ol, S, M=0p Gzradv=diatld SEI0| IZAAIRT| SAE 2
Iran, North Korea, and Syria Nonproliferation | 2000 A
Act
Hi2l2lES 71=2R{ 0 MX[oh=t] XMEet ~Ha
Hsete=zl Ol=s HEA7|1 ZatA7|=
(0l f=e) Sigte] 25 NI, AEA,
Uniting and Strengthening America by 2001 = =lepElo| ol
> i ) U+ S| {0t ZRIMAH
Providing Appropriate Tools Required to
Intercept and Obstruct Terrorism Act
(USA Patriot Act)
SereiitEAlE 2006 Seto AR7| Jis MX[ol| ffolt]
North Korea Nonproliferation Act HIXH
S it alY st 51 215
=2AAS=E Si510| sH07| JHLS KK[617| 6
North Korea Sanctions and Policy Enhancement | 2016 ;‘TMH P77 LS FRlop | 2ioidf
Act
25t Xt 2 M SICHEHH —ol = = =
e Ao = AR S =519| S| JHUS RK[5H| 9IS
Korean Interdiction and Modernization of | 2017 | 1 | S22 HES XK | 21101
Sanctions Act K
QEYH|0f (=S HAIY a0l 5 o
= sto| sHmy| JHUS KKI5H| 6
Otto Warmbier Banking Restrictions Involving | 2017 ;11_|I|'| | 771 JHZE RRlop | 2ot
North Korea Act
EX) WA 0129 S5 FSAM: A Jd", 'FHEX=E,, Hb6H 45, 2016.12,
pp.52-535 HASIVUCH, M=Z0| BrHE HBD 7|Z9| LIS YR L5610 +=Fal

2) 0] = ZRFT | Bl MRS

P Aol B4 B oW A%E AuisAY 3L A 4
Q= FAMAL] WsHe Tt A(jurisdiction)o] 2k B} 19 2EZT}O] B
A 8491 R0 BUAL AuboR N, AP, PEBIACR T

14) Y, "N =HEZ: 0|22 At ,, M7H,

SHHAL 2017, p.206.
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15) 15 C.F.R. 734.3(a).

16) 15 C.F.R. 760.1(b).

17) Jeffrey A. Meyer, Symposium Article: Second Thoughts on Secondary Sanctions,
University of Pennsylvania Journal of International Economic Law (2009), Vol. 30, p.933.
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1. UN S1F H2x 420f| 2ol @S2} =l=71?

UN % A2z 432 UN =9 FAEY FAE A5t
HE ¥ I A EA Qo] e =719 JEEAHC|Y FAH =9
tiote] E= AAARYS] BT FHSHA] oSl owgh 7]Er WAoo R
T Eﬂg] AFol} AE(threat or use of force) A7IEE 5tal Qitt. o]

N @349l dzloja A BEHOE: St d Y02 Q1A it

% z3}7} A|AT e Hol2o] ZAMA I AZAL force?] MY
olch. AlxiTle] Hol2 UF9 AAA 1Ml st wakA UHL°1 Al
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UN &A% A2z 439] 70| sigst=A] o Foltt. &, FA|A 7&@4 R
4& Bt 9lol o] UN 4 Al2x 439 “force”?] 3140]
£ Zolt}. force? N3 TRsto] HAH THI7HA] ZETH= As18)9
2 =¥, Az e Hol 2A= UN 3% A2x 43 flutel= EH
Z2)0] s ggtct.

IA N==EolY 574 F7H2 BX A T BAE force] 9
T 5o mibol= A 1 ettt 18y A% HEolv UN o4 Al44
Zo| AH&-H forcets BT £ uigitt. T3 FX 4, FAH G2l
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T 71 A7 A7 A2x 433 oJs FAE o] Jlthale siA 5] ok 19)

ok AAIA 2do] UN a3 A2z 43S §jutoh= 247} of 2l stof
Al g Holxo] Fg3} == AL ofunh. Azl g Ho|xe] Fdid2
T2 IAHARS] 93]S utelA] 2 o 1A H ot
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18) Richard B. Lillich, £Fconomic Coercion and The International Legal Order, in Economic
Coercion in the New International Legal Order (Richard B. Lillich, ed. 1976) pp.75-79.
19) MO, HMHAM, p.1089 A=
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20) &, MAM, p.61 FE

21) Stephen C. Neff, Towards a Law of Unarmed Conflict. A Proposal for a New
International Law of Hostility, Cornell International Law Journal (1995) Vol. 28,
pp.20-21; Richard B. Lillich, op cit., p.80.

22) Malcolm Shaw, /nternational Law 7" ed. 2014, p.826.
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3. HAF2Y0] 2fol Y=t El=71?

290l 9](nationality principle)= =712} 7]919] AAAQ] 7iQA9] =4

< 7|2& sto] A=119] 2410l BA Qo] A=r9] BdHdS 285t ¥
ojty. £AF] T =WH =7t o] Heet FAUARNN =Ed
0h.20) x| 00t £QlFole HAHY] ¥ Ee olFAE TS 7t
A3 7] HiZoll B2 =7keel 2 Hiet SAE 7L 9lew, o] e
£15019] Hg2 > HARE Aol sk th.2) wl=e] tiEZA
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olet. © ol Aelo] At QI HlRAE 2, 7]
QN E FAET GAE AR AES Hestel nRe) BAAL
A 85471 9Tk,

AL JEAAAAEA ] EYHo] Ui A Holx o] £
Zojo] oJs) At HE7} sk Holek, ALY HolxL shelo] 1A
L 4339 7§91 B WQlo] tate] 03 GEAAAANEL A Ak &9

23) Military and Paramilitary Actives in and against Nicaragua(Merits), para.176.

24) James Crawford, Brownlie’s Princjples of Public International Law 8" ed., 2012,
p.751.

25) David J. Santeusanio, op cit, p.376.

26) FRIY, AN, p.215.

27) 2EY, AN, p.112.
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B 539 (protective principle)x= 2|=o|A EAISE =919 Pt &
A2t & QI8 w7H] o]l Mgt =77t #ddS A 5 e
o]t} 29) BE o= =219 7t AA|oA= Folzt TRk,
Ap=2] o]Qfof thgt Fiet a7t WAT AF-foll= slig=71 TddES 2
Ao gm ZrloldS HSEE st QJrt. oyt H5397t Y8EE 3
o= =71 7ke] et npEto] WASHA & 27t e B R dAA AEs
7He2 583 7714 o] 9] Boout Agtd o2 g-gotal §lrt.30

28) oI, HAIM, p.215.

29) MM, p.216.

30) f2Uets FY Mox (A=l ZeH)0A HEFo| 20| B = YIS B .
HSo|0f M2t M= HEl= 1. W2 &, 2. I8t &, 3. 7|0l et &, 4. S3loi| 2Et &,
5. Q7IEH, LESQ} QIX[0] 5t X, 6. 2MO| 25t X|  H22% LHX| M230E, 7. Q1%
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33) Andreas F. Lowenfeld, op cit., p.430.

34) Najeeb Samie, The Doctrine of ‘Effects” and the Extraterritorial Application of
Antitrust Laws, Lawyer of the Americas (1982), Vol. 14, p.23.

35) Helms-Burton Act Section 301(8).

130




OI=2| IS ZHAFM YH: MH2] 201X L AANE |

AZH ] Hol3o] ol s FFsHrt =7 HOHH% AZEE 2

o] HEH 7Idel AMEA=ZINA 2mZolH FEet JF= TIA
of gttt I3 Bf=o] A=Y FHe shAY FAE il skef 1
Z0] nl=of A3et dFE Fhal 5] ofFoks 2AIPH A 1EH.37 A3=
o] 71gol ¥l = AN G=7 Be AAHS7 4T LGS ke A= Al
ZIEARE B8R ARG A7 AR =7 =7IRE] Fde vAEHE 2
T e diguyr] 24t Ao T|ostE e A7t oAl sh1f
+ of#=o] 3t o|AH FFoleY TE U AT f HFEE Ho
o] ol sl L7kl FF-go] Fofdrtal Brtsh] o

_,

6. SHS Y 2l HS2t =l=7t?

=

GATT % WTO @42 AR+ 3473 dzof w=h ApE2l
A 2AE FAIBHL ot SHAIRE S Q] H o g F7IRtEE 't St
Zﬂ% S k. AFFGEAYCN F5E 19949 GATT Al21=x, AH| A
FHARIAY A14x2202, FHBH AAALEEA A732E =7 SEA
o] FHIF ofe}e BEst] sl Bagt B A 22 85t e,
Aokl 2 @AM = olek AR 7S AL ATt o] 2v) PRI
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42) Howard N. Fenton, op cit., pp.215-17.
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19779 AE AW B AELHAEEPA)S 7R, dig3, =

43) AECA, Section 38(b)(1)(A); 22 U.S.C. Section 2278(b)(1)(A)ii).
44) 22 CFR Section 129.3(a).

45) 22 CFR Section 120.16.

46) Chinese JIL (2008) p.652.
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47) 50 U.S.C. 1701(a).
48) 50 U.S.C. 1702(a)(1).
49) 50 U.S.C. 1705.
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51) 16 C.F.R 734.14.
52) 15 C.F.R 746.
53) 15 C.F.R 746.4(a).
54) 15 C.F.R 746.4(g).
55) 31 U.S.C. 5318A.
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58) Cedric Ryngaert, op cit., p.653.
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TA72 5= 20161 HEAA G Bt AokE qiEAA -l
20161 Ho] A3=9] 7t FAE AA A SA= A5kl
3, 201749 &t A 3 AA ddishd2 & Ho Ao o=t
= HAS FAst AZEE Holie A8l Us= :
B AANS WES FAALE Sde =N AiHE Holig Et

AR A&4S Eol=tl 71993t AUt

6. LEEH[0 ¥

20179 74 19% vl= Aglo] &oJsto] 201749 11¥ 16Y 534 L&
Hujo] g EFE8AH AHH(Otto Warmbier Banking Restrictions
Involving North Korea Act of 2017, °Jo} ‘LEHH|o] ¥’ % &
F8ASHH(Banking Restrictions Involving North Korea(BRINK) Act
of 2017)2.2 o= oL, E3to] FEEAG7} 201749 649 vm5l=
S A F AFYSE QL E YH|o]E FH}Y| fJsto] LEYH|0] HoE PHE
AT

5 W2 200609 o]F FRAPAEAO|ALS]7F AHESE 979 thEA|A 29
ot &5kl 53t A&A Q] diguwyfr] /dgele] B 5t
S A2 TF AfolH F A0 tigh Qo] Eito] A2 ERlstar
t}.73) 3] H3to] 201600 AAISE thro] mlAd AR T} 20179 599
SEU AL HAMA A Tt HARA| Q] Ago] ofyEt HRT|9] AN
7Fs oA st SRR AFAICBM)Z B7kskal o, Fraeghof| A 9]

70) Korean Interdiction and Modernization of Sanctions Act sec. 314(d).

71) Korean Interdiction and Modernization of Sanctions Act sec. 315.

72) Korean Interdiction and Modernization of Sanctions Act sec. 315.

73) Otto Warmbier Banking Restrictions Involving North Korea Act of 2017 sec. 101(1)~(3).
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74) Otto Warmbier Banking Restrictions Involving North Korea Act of 2017 sec. 101(4)~(6).
75) Otto Warmbier Banking Restrictions Involving North Korea Act of 2017 sec. 101(7).
76) Otto Warmbier Banking Restrictions Involving North Korea Act of 2017 sec. 111.

77) Otto Warmbier Banking Restrictions Involving North Korea Act of 2017 sec. 113.

78) Otto Warmbier Banking Restrictions Involving North Korea Act of 2017 sec. 115.
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79) Otto Warmbier Banking Restrictions Involving North Korea Act of 2017 sec. 201~204.
80) Otto Warmbier Banking Restrictions Involving North Korea Act of 2017 sec. 301~306.
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7] B35S Ahdslr] §1gt o g2 (g HE Adsty] 95t RAE A
stota Qlk. 53ko] FHFE2F Aok FEA1E 53 =589 o
Q&5 A & S8AAY B3t 5 AaolsY ARV A5k 9
ot o GA, E3AA] AZHQ HEAL & 5 U AAdY AgxA7t
o|Y=| 1 Slt}. ok A, vl= HEAAANHY] AetF ol gt HHL =
A FB A ASHHIEEPA) AT A&t npA|eto R ul= &5 A
A FoA-EAd= AY I Qlof w79 FEE Hlojd x| Hof| A
sl 71 9 7] 59 FYAIAE H-go] Hr}. = fEFA A A H
M8, Eo] Alxde e Holxo] Aol = AE wAEAY &
Sl o] & ZHoAE =gto] A5} 9o 1t,8D UN 3] g=9] 9591 UN
FAEAo|ALS] Aoj9] o]golgt= WA AL EHE 12 A € Az
2] Kol 2gZ W o] 75t H-g5kar St

81) MZiH2| 0|t TG0 SHAE0A H#HAM0| =2JE CHEAQI All= 19964 320 Y5
& FHIXIRDIZFSHH(Cuban Liberty and Democratic Solidarity Act, LIBERTAD) &2 AtA
O|c}. FHIQ| DIF3 3|88 SXNOR 511 U= & B2 HE M| 0|52 M Helms—Burton
HoZ HHLQLL 5 H FAHAMQ AHSHOZ X3=2| ZRI0| 0= AR2| MAHS 7ot
= A2 X £20f ofL[2h, 072122 S5t FHIQI AR XAME 7elicts A= FXISH
ALt Eoh 5 YoM M3= F0IQ FHto| WA I EXRYR|E FXEIAUCH 5 HE H3=
0 MEMC=E dh= MHEE] H0|1R HPHOIUCE. 5 Hol W&ot EUs 0IAtE] &
2271/962 1996 1120 MHSIRICE. or22f EUE 1996 108 WTOO| Helms-Burton
ot 2HL0| CHet O]=e] 242 X|0f Cioh GATT & GATS 2[EtE 0|RE WTO HAoIACLY,
LR o2 A2 BEEACE S A0 thet XiMEH == Harry L. Clark, Dealing
With U.S. Extraterritorial Sanctions and Foreign Countermeasures, University of
Pennsylvania Journal of International Economic Law (1999), Vol. 20 &=,
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20159 T2 Aoz SAAS] 7| S HS-8-0] A WUk A
A A5 AAo] oid w79 AL ASAA R | 1y
FAA AEaD2 DEAYA AFHAYESS o83t HiSHAHAE
(Emission Trading System)”7} 9JZ3] f-a3t A7 HriHh 247tA
£ x93t EFA7IEEY] WisdAARA s SEUEE 2odste] A
(EU: European Union), "l=r 9 7juete] A7 = S L7 AJollA &9
= itk 7P & 2AVMAEIER] F=ro] 20209 Woll A= W T

2AAANAE 24e 2R 513 Qo] 1 AF ojio] e} v AANAE
L AN LUNARES] 28 0= Ae] 1He BAlo] At

FAHoR WEAARARES AATHE 4 LA gEu] Folw
AETE0] B3R 5 Yok AYIIH NEBAWAE AV BAET
itk MEAANAE AAL AA B4 2] AAFE D 1] e 24
ArHETE, A5 42 D EA 193 TR THE LA AT S0 et
2% oA 5 914 g met 4E o457 A% 9 4 9tk 1y E oe
aaeA AN HEAARA ] AR TBH 4 Fasi

% d7e wEAAGAE 9 AA) ojaf A8, F-TE L A
Qaltao] i AXEL FEST. F AR Yo 71 £YH
B85l 7 Qow 55 U A9A%} AAS AT v} gl EU WEAAY
52 2 uaAEz . B3k fst duAdE g ol ARy
oF Autek A9 7ke] A 29 oA ARG 121 42H AA asw
N AR 2909 A3 A A Q27 o] dESLL o]F B9 EUY &
e} AR AL AAo] it AR AR
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II. vi=dA A=

1. 29|

HESHAHAZ(ETS: Emission Trading System)= &9 SHAIMS
?:]_HEH(Cap & Trade)?] 7fH o2 2AZIAHEFA A WiEH FAo=
= StgotE 71 ¥ EA(Command & Control)d47} &8 vi&
D2 A4 Ao ARoIA Y AE Bl ALA HiEF dAE
1517] 91sf AAE A Zolth

HiESAA AL 7d-2 1990E 7HAE == FFH71"H(Clean Air Act)

ol Al AZ =A= A A 2]= A DSz SAshAIAF 71 @11 o4k
3EHSO0)= &°17] Aol & 5 5 FAHoNA =9= U wiEdAAA =
£ ol4talggo] Hgtsto] APl Eisklth 2 18l o]t gL 7%
HISAA HolAE =d=]o] 49 WE HAHYFZ(Kyoto Mechanism)
olg} A== AN A2 shEA 19979 WELFA A17x
of F#3= At

TEHA Q] slEdAIPA == T5ClFAE(I: Joint Implementation),
AANEAA(CDM: Clean Development Mechanism)et A% 715230
& A5t nEQGA 9 HiEHEAN T4 GAEEC] A AR
53] 44L& &3 AT & oA A= A=E &5l JATITE= A sHA
LHETS), sl9] ASAAS B3l S5 A58 A=Y A5530) 4t
£ 94(J1, CDM)°Ithd T3y REPMAS] wiEHAHAE CDM &

_Q.
=

N‘ FSH =
o o ﬂHN

|l

[¢]

1) Olght, EUOIMS WEMAHLZS| O], S MZMBAT, M8H 25, 2010, p. 91-92; E11, 7|&
At 8 =M=22 W & MY e, ME=Hge+, M16d 25, 2009, p.11.
2) Title IV of the Clean Air Act - Acid Deposition Control, 40 CFR Parts 72-78.

3) M17%x
YARIS S, 55| 45 21 SO 5t XS HIRSI0, hEZ A0l BEH 2E - LA 75
X ZE Esi. B4A4 B YA M3EL 7Y Qg S22 01337 KI5t HiEE 74210
B0 4 QUICH 0[2{5H RE Al MIZQ 70 ofs 22 WS Xish 2SS 25t S|

O[3 95t UYE || HEATIOR SRT|0{0F BiCt
4) Decision 18/CP.7; Modalities, rules and guidelines for emissions trading under Article
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I 232 SUEESEAROIA FAstAY 39 Ade S5 Wieds
SHESIES AL 7] el 7de2 A5des iEds EolHe
FUZ 27 "ot doprt 247EA wiEgde APllA ﬁgﬂﬂ AR 5

LS ofo] ulg EEHORE LANAAETE THE THES slolztt
o} 22 w7 %o vF} 2o] WESYA Aol ofd FAHE AN
HEAARAEE FotaL Uct.5)

w2hA] HiESAARA e 7SS A EQYA FAES =717t
TESYA U NEAAYAEE ol Pk Fehot WA AR
2717} LEQF A e} A3tglo] AHAA = ] £ &3l HEdARAEE
2ale Fe 5 AR ol & % ok EU 2 Seluze] shade
A2 Ao 1L W E QA BIGARR R U]Ef—f] HISHAHA =] Ay &
A7t A o] E E(RGGI: Regional Greenhouse Gas Initiative)” 733
L 5o of F shpeka @ 5 ko

o

)

17 of the Kyoto Protocol EQI™A X120 HAIE HEMUMM(CDOM)E 7|SHebEk
(UNFCCOYH B4 A | ZTHMT=)7L HIESA | 2THOHES)0A ZE5ESS Solf g2 USRS
A=ol 2= MM BtHEE 4= UA Sh= ME=0|C ME=Z2 CDM A2 S5l CERs (Certified

Emission Reductlons) SISoM| =i W= A=2| XI&7Fssh UNS st Mt 7|& XS
7|CHEt 4= QUL 2SO0[&(JI: Joint Implementation)2 WELIEA HG6ZX0| O|H5HH 24M | 27}
(MZRIZ)7t T2 244 | STHET2)0A 25 AES HAlotl 07|A Yot ZEE(ERUs:
Emissions Reduction Units)& At=9| ZE=H M0 AF2E £ Q=2 SiC}

5) #Xi GDP7|E 40%0f sist=s =27t WO BIEREAMEI 2P0 U2l 2030H0=
GDP7|& 70% 0|4 X LHOIA] BIEHH2HM =7t 2YE A2 OAEL]

6) NEHAMNO| HIEHHUMEZL RHS Cap & Trade2t= 7HE 2 LHXO|X| 27| 20| 2=
WEOHENM 5t HHESHMEO0|AHLE Hl HELIHAM 5| HiIZHME 25 MA| =2 M= HH 0
w2 ChAO| XH0[7t Qg & 2&XQI XH0[= girt.
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ot} 71 2 W= 7|12 AR .
Hole ge Hegge ne
o, el el obd A4 S Aeiele] Hase] AuHoz
At EEH(AINDC: Intended Nationally Determined Condition)&
g et txo|t 28y b T 3 el @ A uke] 29 mdlo] A

AEA) e itk Aol M AANANES e 71ze] ZEAAUS
2 ojs] sl

A SRS A ol INDCE AR 1897 ikt e 1227
ol EAAUEE AHBT ARL FeH dod, 53] 8274%e 2

AA, 377 =2 A4 ﬂxﬂ =2 FARE AA S| EE2AAE FAISHA
o7 $-2ut O‘”\] dS5SE 24 U] 4o s A wiEdAHAE 2
&3t At= W82 INDCOl Zobstih. 2912, H7l, BUd, Ui, ofo]

1 2 JA A 24 AT B2 Be UM 2
=A 91‘141 55?]7} o Aol A siEdANAE AT AFde ¥
ZAch8 o] MY 7 FAl=o] AE3 INDC BRIAE Boff I of utafg
g AA olFo= HigdAHAE § LE HAYES SHATAEE] F2

r\!

2. tietil= HE AR

1) ™ Z2A

Seutehs 20104 TASARAAE 7180 SHATREAANA

7) 221G 2, M7ISHE SIMe ZH BAAZY HEWC, HAMEMATLH BN AFEUN
16-14, 2016. p. 57.

8) Id.
9) 2016 7| 407H :?ﬂ =7t Hol2 HASHANRNES Aot 7L AlE o Folck
ROUY, D27 |-S &t AL, 7|SHEe sMEd, M13=2, 2017, p.37.
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1) Alona Hagay-Frey, Sex and Gender Crimes in the New International Law: Past,
Present, Future (Martinus Nijhoff Publishers, 2011), p.1. SZ2{0|L} HHX| MHIrHEHE|Q}
2 NEER 1 MHZ2= 958 HU(gender neutral) 7WE Q2 A 044 TSHAREEE Ot 2t E4
OSHAL ZZSHK|TH FAE X FHEY T SE=0| MY F2 0 O6iXE U2 94
ZFHRtON Qo RIH=|0f 7101, R 5 MZ20) thet 78 M L U2 F2 40 A%
2 et o AUSOZ 0|ZU{MRACHChile Eboe-Osuji, /nternational Law and Sexual
Violence in Armed Conflicts (Martinus Nijhoff Publishers, 2012), p.xv].

2) Nicole Eva Erb, “Gender-Based Crimes under the Draft Statute for the Permanent
International Criminal Court,” Columbia Human Rights Law Review, Vol. 29(1998),
pp.401-402; Alona Hagay-Frey, supra note 1, p.59.

3) Sarah Schwartz, “Wartime Sexual Violence as More than Collateral Damage: Classifying
Sexual Violence as Part of a Common Criminal Plan in International Criminal Law,”
UNSW Law Journal, Vol. 40, No. 1(2017), pp.57, 60; Alona Hagay-Frey, supra note 1,
pp.59-62.
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4) Alona Hagay-Frey, supranote 1, pp.79-80.

5) S.C. Res. 1325, U.N. Doc. S/RES/1325 (2000. 10. 31.) =Z. 22| M2E= 20144 5¢ 23,
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X2, http://www.mofa.go.kr/www/brd/m_4080/view.do?seq=350441 (2014. 5. 23.)].

6) UN Women, “Global Norms and Standards: Peace and Security,” http://www.unwomen.org
/en/what-we-do/peace—-and-security/global-norms-and-standards (2017. 11. 29. &lQl).

7) Rome Statute of the International Criminal Court, U.N. doc. A/CONF. 183/9, 37 I.L.M.
1002, 2187 U.N.T.S. 90 (1998. 7. 17.), arts. 7(1)(g), 8(2)(b)(xxii), and 8(2)(e)(vi)
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[hereinafter Rome Statute].

8) Rome Statute, arts. 36(8)(a)(iii), 42(9), 43(6), and 44(2).

9) Rome Statute, art. 21(3).

10) ICC Office of the Prosecutor, “Policy Paper on Sexual and Gender-Based Crimes,”
https://www.icc—cpi.int/iccdocs/otp/OTP-Policy—-Paper-on-Sexual-and-Gender-Based-
Crimes—June-2014.pdf (2014. 6.) &=,

11) Prosecutor v. Jean—Pierre Bemba Gombo, Judgment Pursuant to Article 74 of the
Statute(Trial Chamber III), Case No. ICC-01/05-01/18-3343 (2016. 3. 21.) &=x
[hereinafter Bemba Judgment].
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15) UN Women, supra note 6; S.C. Res. 1820, U.N. Doc. S/RES/1820 (2008. 6. 19.);
S.C. Res. 1888, U.N. Doc. S/RES/1888 (2009. 9. 30.); S.C. Res. 1889, U.N. Doc.
S/RES/1889 (2009. 10. 5.); S.C. Res. 1960, U.N. Doc. S/RES/1960 (2010. 12. 16.);
S.C. Res. 2106, U.N. Doc. S/RES/2106 (2013. 6. 24.); S.C. Res. 2122, U.N. Doc.
S/RES/2122 (2013. 10. 18.); S.C. Res. 2242, U.N. Doc. S/RES/2242 (2015. 10. 13.).

16) Anette Bringedal Houge & Kjersti Lohne, supra note 12, pp.763 and 768.
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1. [The Security Councill stresses/reaffirms that sexual
violence, when used or commissioned as a tactic of war (in order to
deliberately target civilians) or as a part of a widespread or systematic
attack against civilian populations, can significantly exacerbate
situations of armed conflict and may impede the restoration of
international peace and security, affirms/emphasizes in this regard
that effective steps to prevent and respond to such acts of sexual
violence can significantly contribute to the maintenance of

international peace and security...19

17) Ibid., pp.770-771.

18) /bid.

19) S.C. Res. 1820, U.N. Doc. S/RES/1820 (2008. 6. 19.), p.2, q/1; S.C. Res. 1888, U.N.
Doc. S/RES/1888 (2009. 9. 30.), p.3, qI1; S.C. Res. 1960, U.N. Doc. S/RES/1960
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24) Anette Bringedal Houge & Kjersti Lohne, supra note 12, p.760; Sarah Schwartz,

26) Anette Bringedal Houge & Kjersti Lohne, supra note 12, pp.772-774.

1325
22) Z&4,
25)

A



(008)% BARe] VAL FANUCRH o4} ool oz F HE
Ste 0] RFE ATANAT, ofF Aenet F

steiet. =, old Aol

N,
¥

A FHse Bt AR E Q29
20009 AeE 2] 18885 WE 2717t Aol o] vt 2
AR o] e %ﬂ‘s‘:ﬂﬂ BRE $A42 Qo] YLolw Bk ¥

9] a3t 5 Yruto] FAR O] tiao] H1 9
o wohi, T B A0S B WA o e
7} WEEA] FEE osly] st BAEe] BB FAATIE Aol
2 xoleba ZSIT29 o] YAL o]F 271 Ao A& HHEStol
AZHT. dE Sol, 21065(2013)= ] tist AwE L BAT &
B Hw% ARSI o gl] AT Wloleta s} =
Aol A0 RIS BAME, EE ThE WAo] u]s

27) S.C. Res. 1325, U.N. Doc. S/RES/1325 (2000. 10. 31.), p.3, W11(“11. Emphasizes
the responsibility of all States to put an end to impunity and to prosecute those
responsible for genocide, crimes against humanity, and war crimes including those
relating to sexual and other violence against women and girls, and in this regard
stresses the need to exclude these crimes, where feasible from amnesty
provisions.”).

28) S.C. Res. 1820, U.N. Doc. S/RES/1820 (2008. 6. 19.), p.3, 914(“stresses the need for
the exclusion of sexual violence crimes from amnesty provisions in the context of
conflict resolution processes, and...”); Anette Bringedal Houge & Kjersti Lohne, supra
note 12, p.773.

29) S.C. Res. 1888, U.N. Doc. S/RES/1888 (2009. 9. 30.), pp.1-2(*Recalling the
responsibilities of States to end impunity and to prosecute those responsible for
genocide, crimes against humanity, war crimes and other egregious crimes perpetrated
against civilians, and in this regard, noting with concern that only limited numbers of
perpetrators of sexual violence have been brought to justice, while recognizing that
in conflict and in post conflict situations national justice systems may be significantly
weakened, Reaffirming that ending impunity is essential if a society in conflict or
recovering from conflict is to come to terms with past abuses committed against
civilians affected by armed conflict and to prevent future such abuses...”).
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30) S.C. Res. 2106, U.N. Doc. S/RES/2106 (2013. 6. 24.), p.1.

31) S.C. Res. 2106, U.N. Doc. S/RES/2106 (2013. 6. 24.), p.3, U3(“3. Notes that the
fight against impunity for the most serious crimes of international concern committed
against women and girls has been strengthened through the work of the ICC, ad hoc
and mixed tribunals, as well as specialized chambers in national tribunals; re/terates
its intention to continue forcefully to fight impunity and uphold accountability with
appropriate means.”).

32) S.C. Res. 2106, U.N. Doc. S/RES/2106 (2013. 6. 24.), p.4, 9112.

33) S.C. Res. 1820, U.N. Doc. S/RES/1820 (2008. 6. 19.), p.3, /4.

34) 0| £0{, S.C. Res. 1889, U.N. Doc. S/RES/1889 (2009. 10. 5.), p.3, 913 &=

35) S.C. Res. 1888, U.N. Doc. S/RES/1888 (2009. 9. 30.), p.4, 914.
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36) UN Office of the Special Representative of the Secretary-General on Sexual Violence
in Conflict, “About the Office,” http://www.un.org/sexualviolenceinconflict/about-us
/about-the-office/ (2018. 1. 13. &°l).

37) S.C. Res. 1888, U.N. Doc. S/RES/1888 (2009. 9. 30.), p.4, 919/6 and 7.

38) Anette Bringedal Houge & Kjersti Lohne, supra note 12, pp.755-756.

39) United Kingdom Government, “Collection: 2014 Global Summit to End Sexual Violence in
Conflict,” https://www.gov.uk/government/collections/2014~global-summit-to-end-
sexual-violence-in—conflict (2017. 3. 9.).

40) Sara Ferro Ribeiro & Danaé van der Straten Ponthoz, “International Protocol on the
Documentation and Investigation of Sexual Violence in Conflict”(2nd ed.), Foreword,
https://iici.global/0.5/wp-content/uploads/2017/08/International_Protocol_2017_2nd_
Edition.pdf (UK Foreign & Commonwealth Office, 2017).
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41) Alona Hagay-Frey, supra note 1, pp.59-62.

42) = ¥ MA6Z7t “7PE9] Ho| L H2|(family honour and rights)” 7t X|7{X0f &t Z4E Q76tT
AL 0|2 M= WIS Zalth= AR SiMT 4~ gl AR OfLIX|TH, TJ2{5h F2o| G2 M|
Ao 2 BIOHEWX|X| LUCH Hague Convention (IV) Respecting the Laws and Customs
of War on Land (and Annexed Regulations), Oct. 18, 1907, 36 Stat. 2277, art. 46.].

43) Alona Hagay-Frey, supra note 1, p.63.
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44) bid., pp.62-65; Charter of the International Military Tribunal, Aug. 8, 1945, 59 Stat.
1544, 82 U.N.T.S. 279, art. 6. F2HZIXHTAN| Z7F HOIZ J|AE T MEE K= QAKX
oF, THEAZE 27 Y HE0| e SHE T2 o Z2EH= d9 £ otz ORAL=E 7|15
2 QlCHDianne Luping, “Investigation and Prosecution of Sexual and Gender-Based
Crimes before the International Criminal Court,” American University Journal of
Gender, Social Policy and the Law, Vol. 17(2009), pp.440-443.].

45) Charter of the International Military Tribunal for the Far East, Jan. 19, 1946, amended
Apr. 26, 1946, T.I.A.S. No. 1589, art. V(c).

46) Alona Hagay-Frey, supra note 1, p.65.

47) John A. Appleman, Military Tribunals and International Crimes (1971), p.259 X,
Nicole Eva Erb, supra note 2, p.4100{A X{Q!E; Dianne Luping, supra note 44,
pp.437-438.

48) Dianne Luping, supra note 44, p.439.

49) Alona Hagay-Frey, supra note 1, p.66. 0|% 19453 128, AE=2 HEH 2 AN
CHEX| 2o MR 59 7IsHAES =2l MR XEst7| 25t Control Council
Law No.10(CCL10)& AESIR =, E718 2rot A HMIIE HM1& ®M()Z0M “Z7Hrape)”
2 20| Bist ZE LMY 2 U= YUE TAGIUL}. CHoF MYHZE LHE = U= A=
HAISHK|= LUCTH Control Council Law No. 10: Punishment of Persons Guilty of War
Crimes, Crimes Against Peace and Against Humanity, December 20, 1945, 3 Official
Gazette Control Council for Germany 50-55(1946), reprinted in David Weissbrodt et al.,
Selected International Human Rights Instruments and Bibliography for Research on
International Human Rights Lan{4th ed.) (LexisNexis, 2009), pp.508-512.].
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50) /bid., p.69.

51) Sarah Schwartz, supra note 3, pp.59-60; Nicole Eva Erb, supra note 2, pp.410-416;
Alona Hagay-Frey, supra note 1, pp.69-74. Geneva Convention Relative to the
Protection of Civilian Persons in Time of War (Fourth Geneva Convention), Aug. 12,
1949, 75 UNTS 287, art. 27(*"Women shall be especially protected against any attack
on their honour, in particular against rape, enforced prostitution, or any form of
indecent assault.”).

52) Alona Hagay-Frey, supranote 1, pp.75-76.

53) /bid., pp.76-77.
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54) ZAR3|(F 22), pp.63-66.

55) The International Tribunal for the Prosecution of Persons Responsible for Serious
Violations of International Humanitarian Law Committed in the Territory of the
Former Yugoslavia since 1997, S.C. Res. 808, U.N. SCOR, 48th Sess., 3175th mtg.,
U.N. Doc. 5/INF/49 (1984).

56) Statute of the International Tribunal for the Prosecution of Persons Responsible for
Serious Violations of International Humanitarian Law Committed in the Territory of
the Former Yugosiavia since 1991, S.C. Res. 827, U.N. SCOR, 48th Sess., 3217th
mtg., U.N. Doc. S/RES/827 (1993), art. 5 [hereinafter ICTY Statute].

57) ICTY Statute, arts. 2 and 3 &=,

58) Statute of the International Tribunal for Rwanda, Nov. 8, 1994, 33 |.L.M. 1598, arts.
3(g) and 4(e) [hereinafter ICTR Statute].
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59) ICTY/ICTRO| Qgt FHEA 2 9™ IPHE Alona Hagay-Frey, supra note 1, pp.79-102
X, e UE 7|o4st R o oist @E2 Clay Anthony, “In the Case of the Prose
cutor v. Jean—Pierre Bemba Gombo: Cementing Sexual Violence and Command Resp
onsibility within International Criminal Law,” Tulane Journal of International and Comp
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60) Louise Chappell, 7he Politics of Gender Justice at the International Criminal Court:
Legacies and Legitimacy (Oxford University Press, 2015), p.93.

61) Alona Hagay-Frey, supra note 1, p.102.
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62) Louise Chappell, supra note 60, pp.1-2 and 32-50.

63) Rome Statute, art. 21(3).

64) Rome Statute, art. 54(1)(b).

65) Rome Statute, arts. 42(9) and 43(6).

66) Rome Statute, arts. 36(8)(a)(iii) and 36(8)(b).

67) Dianne Luping, supra note 44, pp.454-455.

68) CITH =H| MEHASUA S Halg 2 Y23 HJHALL YAIEHAZ 8015 A45| LEHHA
A5 Y= AR ES UCH, sexual crimes/sexual violence/sexual and gender-based
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LRI} ACHCase Matrix Network, Sexual and Gender-Based Violence Crimes: Legal
Requirements (Centre for International Law Research and Policy, 2017), p.14].
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A ARG EE EEol BEH, dH# = 424 A& (sexual nature)= 7H H
FPYA=A, AA A Fejet HAA AP E BT EEFIT) [CC7F HSEH
& 7= A Fe 2ot BAIE = 67HA R HHPY, S
2, Aked], AAWE, BADA, ZAEY, 718 AE2ES Yulgith70 gt
, AR EE B AR AGsex) E/EE AFHoE pAH AT
(gender roles)& QI5to] AA 2= MFE Qu|st=t], 4= ¢ FH=E
Hofld o= QAT AR JZo] AF gle= T4 (non-sexual attacks)ol
A = W d 4= Utk 7D thEA QI o2, of o]t o FE HISiE 712
24 MR 2E Qlwo vigt H7} ot 2oL FA4 AR E HEE
ALof viet HE F4L & A= HH = Hel(persecution) & 74 5HHA
J(gender)oll 7] %3t HoE YA H O & ZIAFTH72)

2o FAZA AR E F5tke 87 AME 3A F 7R Yo
olg& 4 9t} AR = A2 Q A(contextual element)o]dl, EX=
A P (underlying acts)olth. 7FeA7 AR E 7| A F (AR, 7L,
= e, ZAEFE, da §)7F A2A aAHE s, 1ol ®igk F
AU E 5 J=F Hee= FFE 810)S WSAIFAOEH A FA
HAE s Frh7d Qo] Higt HE oAz S, wzlef et 3
AtAY AAZ] FA9] dRZA T FZ st 914S

o3t FHI9 9 B A0S, SAM Y LELAS QR 1 B
71eF A A9 Azt g, 18, 47 A4 kA5t ZAE, AA

A, BAEY, Ex olo AYste 78 U 4EFY 52 AZHoF

_?L

r, o:L o

Ny

> R

69) ICC Office of the Prosecutor, supra note 10, p.3. I2tA ZHS SHISHK| 20 84X HEX
210] 20| Qo LtX|2 UTE oh= W= 4HEE 7482 4= UL

70) /bid.

71) Ibid. 3, 20t HM7E 32 MC(gender) & AEN Fg LHOIM Hdat (gg Qjojgicta
Aot QUCHRome Statute, art. 7(3)].

72) Rome Statute, art. 7(1)(h)[“Persecution against any identifiable group or collectivity
on political, racial, national, ethnic, cultural, religious, gender as defined in paragraph 3,
or other grounds that are universally recognized as impermissible under international
law, in connection with any act referred to in this paragraph or any crime within the
jurisdiction of the Court.”]; Louise Chappell, supra note 60, p.102.

73) Case Matrix Network, supra note 68, p.7.
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Sheh.79) o}7]4 Arel, A, Z1ek hE F9i7k 71 A Slolx, olefst Bl
kol et FESSAL AAH B ARRA 1 g Tt A4
2 7T AT A 208 S5 Aot Qo] vt 2T 74
314 €tk o2 @o] FHA, Zolgel uet A7} ICC BABL
A FAYAEHE T A9 EEE P 5 et gt

[E 1] ICC HErHZIQF MHZE|75)

SR A
oA | mTGHA | OlTOf Hiss A | MUHE-ZHA | MYHE-HZAM
A/ (ICC Art. 6) (ICC Art. 7) |(ICC. Art. 8@)(b))|(ICC. Art. 8(2)(e))
71 &el
SOt ARE E=
HAE o2
Itz o = TI =
st TFIS s 4 4 4
(ICC Art. 6(b))
M0 v v v
2= v v v
ZH|YA v v v
ZHeYy v v d
7| A=ey v v v
ENERDNL]
ol oz ,
EX|0| o3t
Tt Al

74) Rome Statute, art. 7(1); ZGA, '=H8, (21FGAL 2010), 233H.
75) Case Matrix Network, supra note 68, p.6.
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YA o] QA AR, ICC m4¥*§8_74(ICC Elements of Crimes)
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(2) Ba(=d )

7t) 2+ (Rape)
stte] ARl A 77to] Qo] Wi 2 Huk opel AR H(FA A
3 ul A BR)E T 5 Yt WY FAE AL 2ol Hx
ofck81) ¥1% 7to] Bul YA YeakaRlE AT S Uk BZ BA
=7 EHAT, 10C BHFARL0] G2k, 2 2
614_?40] %q] /Il_xﬂxq = AHAF jquE

76) Rome Statute, art. 7(1)(g).

77) Rome Statute, art. 8(2)(b)(xxii).

78) Rome Statute, art. 8(2)(e)(vi).

79) Rome Statute, art. 6(b); Rome Statute of the International Criminal Court, Elements
of Crimes, U.N. doc. A/CONF. 183/9 (1998. 7. 17.), https://www.icc—cpi.int/resource-
library/Documents/ElementsOfCrimesEng.pdf, art. 6(b)(1)-note 3 [hereinafter ICC
Elements of Crimes].

80) Rome Statute, art. 6(d).

81) Dianne Luping, supra note 44, p.459; Rome Statute, arts. 7(1)(g), 8(2)(b)(xxii), and
8(2)(e)(i).

82) ICC Elements of Crimes, art. 6(b)(1)-note 3(“This conduct may include, but is not
necessarily restricted to, acts of torture, rape, sexual violence or inhuman or
degrading treatment.”); ICC HE|TH Q70| Z7H0| LHAGHEIS 2HE 4= U SOHSH AA|
M E= HUH QSHE TIXl= RIE 7Y = US0| TAIHUH 2H-0]| thet YB2 Louise

Chappell, supra note 60, pp.100-101 &=E.
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& AFotATES) ICC MAFAZ 879 7he] Hol9] 8 EAL o2
3} 2,

AR, A7rE oAt 7hsiAbe] A4l 019 4 d(penetration)=
Faohs YAE 53l AR AAIE MW(invasion)she A0 = 85H3 L
At ZFsiAte] 4718t oty gt AlA 9] oj = RO A 4hio] s
o Aokl BEtow, njsfiate] gHzolut 710l oy e AlAS] YR
£ A5l AL 737lo] B 4= ity A olstyth 84 7S 1A= 9

24 FEolehe YL MR A FAAE JeIA 9T 48
7= Q= 399 9ulE =3t 4S5 ™A (gender-neutral) 7l'd 0] th.85)

A7) Aol2 A e Jido] A& AV E AL ICTRE Prosecutor v.
Akayesu A1010=H, i BENA A= A7 FAE QA A=A
Aol tiste] A E A JAE 7H AAIA W (a physical invasion
of a sexual nature, committed on a person under circumstances
which are coercive)’0|2t1l 7§ 2J5}9ith.860) o] 24 IS A A7IE oA
471= Adste Ao =nt HEl &2 ou|oA Bloju ] sixte] 4149 e+
42 Aot FYolztet 282 HE 2N A7 JE-S ARt vk QL
th.87) Tt Akayesu A9 Z37k0] oo tisiA= FAFAA S AT =

83) Dianne Luping, supra note 44, p.473.

84) ICC Element of Crimes, arts. 7(1)(g)-1 para 1, 8(2)(b)(xxii)-1 para 1, and 8(2)(e)(vi)-1
para 1(“The perpetrator invaded the body of a person by conduct resulting in
penetration, however slight, of any part of the body of the victim or of the perpetrator
with a sexual organ, or of the anal or genital opening of the victim with any object or
any other part of the body.”).

85) ICC Elements of Crimes, arts. 7(1)(g)-1 para 1, 8(2)(b)(xxii)-1 para 1, and 8(2)(e)(vi)-1
para 1(“The perpetrator invaded the body of a person by conduct resulting in
penetration...”).

86) Prosecutor v. Jean—Paul Akayesu, Judgement(Trial Chamber 1), Case No. ICTR-96-
4-T (1998. 9. 2.), 91688 [hereinafter Akayesu Judgment]

87) Kiran Grewal, “The Protection of Sexual Autonomy under International Criminal Law:
The International Criminal Court and the Challenge of Defining Rape,” Journal of
International Criminal Justice, Vol. 10(2012), p.378; Hilmi M. Zawati, Fair Labelling
and the Dilemma of Prosecuting Gender-Based Crimes at the International Criminal
Tribunals (Oxford University Press, 2014), p.72; Chile Eboe-Osuji, supra note 1,
pp.145-146.
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o w2t ICTY AHeF = Furundzija WANA F380E FAH O = g A
T 7o 2 HQ)t).89)

=4, ICC F9+= AP ZF(force)ol THHE AS E44
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AHEo] Q= B UE 85HA] Y=t 3 AS AlST ACE H]lrh92)
Akayesu TZ|A ICTR AEF= FEHEA dZoly #H9] 582 1

88) Prosecutor v. Anto Furundzija, Judgement(Trial Chamber), Case No. IT-95-17/1-T
(1998, 12. 10), 91185 [hereinafter Furundzijja Judgment]; Chile Eboe-Osuji, supra
note 1, pp.146-147.

89) Furundzija Judgment, 9191174 and 183.

90) ICC Element of Crimes, art. 7(1)(g)-1 para 2, 8(2)(b)(xxii)-1 para 2, and 8(2)(e)(vi)-1
para 2(“The invasion was committed by force, or by threat of force or coercion, such
as that caused by fear of violence, duress, detention, psychological oppression or
abuse of power, against such person or another person, or by taking advantage of a
coercive environment, or the invasion was committed against a person incapable of
giving genuine consent.”).

91) Louise Chappell, supra note 60, p.101.

92) Akayesu Judgment, 9191596 and 688.

93) /bid., 91688(“[t]hreats, intimidation, extortion and other forms of duress which prey
on fear or desperation may constitute coercion, and coercion may be inherent in
certain circumstances, such as armed conflict or military presence...”).
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L) A =0il(Sexual Slavery)

FHEA 5 HLdE wdsKenslavement)?] YF0ZA ZA|TSHA
2 fRte R oAFZOE EFStAL, A= ol I £oF,
FAARA F780] ArdE SAFAHRHE F44T & e =Y MR
BAIRE AL QU9 g FABAHAE Fcks HFE BAIG
AL FAATA AV ZoptAo] #xe]al, ICC MEFAH_ U2 4d
of T3t A HoyE Ao E AT

ICC ®FFH 874 ool =49, AR, Jeofl= 3 3 o] A
tjsto] ARl F2E dF E= BE HIS FASH= A Yu|eieto0
dE =4, ¢ 9 oY Al Ui, vk, A, weSAY o]t FARR
A2 ‘Q%}% 7Fole AS & 5 A9 24, Bked M7 AEE
AoliA=, 7FHiA7E AfdES dF E= BE At 72 dgE PA
Shi= g g ol AFEO R Stolg Sty e 1L o] A AdHol Sl
P 2(acts of a sexual nature)l] FSI =S of7|s}lofof It} 98) I 5|27k
S BRES a75HA] &L, A4 AEE 7 Fflel 7heE Aew

stk

AN
==

¢

Nl
‘a*m

C}) ZA|0 = (Enforced Prostitution)

2o A4 Qs A AS0R2 A F e} Qo] High HE
= AT & = 92 AAES HA5FATEY ICC HATLA L AA
Aolo w=2H, A& 3t g o] ARt stojg AH AgHo] =
Skt o]4e] 9ol 7HHSE S of7| ok A& Qu|gtet. 1000 Z}sfR}7} 15l

94) Dianne Luping, supra note 44, p.462.

95) ICC Element of Crimes, arts. 7(1)(9)-2, 8(2)(b)(xxii)-2, and 8(2)(e)(vi)-2.

96) ICC Element of Crimes, arts. 7(1)(g)-2 para 1, 8(2)(b)(xxii)-2 para 1, and 8(2)(e)(vi)-2
para 1.

97) ICC Element of Crimes, arts. 7(1)(g)-2 para 1, 8(2)(b)(xxii)-2 para 1, and 8(2)(e)(vi)-2
para 1.

98) ICC Element of Crimes, arts. 7(1)(g)-2 para 2, 8(2)(b)(xxii)-2 para 2, and 8(2)(e)(vi)-2
para 2.

99) Dianne Luping, supra note 44, p.463.
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Aol A Zzo] B 4 9lek. 100 wrebd WajatelA A g =9l e WAt
7h QOITHL YA TR Aol AHEe] 219k 2o| 1 JRee
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2h) ZHAl(Forced Pregnancy)
ICTRZ Akayesu AH0A ZAdAl0] E4 F-5A4Y WISH 4= vt

Z g AL EHE AdE AHAEHE AStT WA b Q)
t}.102) o]% Aw EAXNE FAIPALS Brtd A4S T4 H‘ﬂlﬂ
TAAY & Aot o]of Hoto], 2utEE FAIA A AV AS2
AdAilo] A F L Qo vt HE 2% AT & UZ 35t
T}.103) [CC HF AL A A4S that Zo] FYstar Sleth. A A,
g g oY of o] FAH LR JAEEE oFofof gith 104 7|4 &
A AF= FAR ol BEsto] AAA AR5 of| A 02 EA] st A
omst, 1 A Axrt FHHE AL QA= Y=t 1059 ZFAA
{5t AL 9 PAIA 245k A2 ofyH ojd FRE A8

ftfo

100) ICC Element of Crimes, arts. 7(1)(g)-3 para 1, 8(2)(b)(xxii)-3 para 1, and 8(2)(e)(vi)-3
para 1.

101) ICC Element of Crimes, arts. 7(1)(g)-3 para 1, 8(2)(b)(xxii)-3 para 1, and 8(2)(e)(vi)-3
para 1.

102) Akayesu Judgment, 9/507.

103) Dianne Luping, supra note 44, p.464.

104) ICC Element of Crimes, arts. 7(1)(g)-4 para 1, 8(2)(b)(xxii)~4 para 1, and 8(2)(e)(vi)-4
para 1.

105) Dianne Luping, supra note 44, p.479.
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Sfofof e}, 107) o714 The Foiet A 9k FeHAkshE, Qo] vk
2, AANHE FAFE BE P98 BT 109

0f) ZHEU(Enforced Sterilization)
BAEYC] FHA-9EH QAFH -FuA Ao LA 2=
15 0tijste= =g 7HA| 1L O]—E|‘°1X d5-ol= @E}’gﬁﬂﬁ—% ?L*é%‘ T
S GUiSITE 109) A wATE AR FQ} Qo] ¥HgE HE A5k
PYAR ZAEDE BAIRE A2 ErpqfAo] o[t} 110

ICC HU—TL’“QJJ% FAERC] 7] YsiA= o 1 ol A AE

utelsl A9 Q et Qiuh.11D) o] 35t vhek Q=

= 6—‘1”—4.?1 ili‘% B 52 JIatEAY Alsts A2 14 59
w} o] 0|7l 97} offojof gtrt.112) 7|qte] ofsf HEH 59= %17
FYE HA gt 113)
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106) /bid.

107) ICC Element of Crimes, arts. 7(1)(g)—4 para 1, 8(2)(b)(xxii)~4 para 1, and 8(2)(e)(vi)-4
para 1.

108) Dianne Luping, supra note 44, p.480.

109) Rome Statute, art. 6.

110) CH2F, ®I2XH MZACHA %S Allied Control Council Law 1001 2 XHEOIA, 012] 7}X| QIR
A U OStH A|ISS ot O|R2 MYHZQ Q10 HISh 2|2 R HZAS 2 OS2 U=H,
Al QA Ag JHER ZX 2 Al ZZot= A0[UCHDianne Luping, supra note
44, p.464).

111) ICC Elements of Crimes, arts. 7(1)(g)-5 para 1, 8(2)(b)(xxii)-5 para 1, and 8(2)(e)(vi)-5
para 1(“The perpetrator deprived one or more persons of biological reproductive
capacity.”).

112) ICC Elements of Crimes, arts. 7(1)(g)-5 para 2, 8(2)(b)(xxii)-5 para 2, and 8(2)(e)(vi)-5
para 2(“The conduct was neither justified by the medical or hospital treatment of
the person or persons concerned nor carried out with their genuine consent.”).

113) ICC Elements of Crimes, arts. 7(1)(g)-5 n. 20, 8(2)(b)(xxii)=5, n. 20, and 8(2)(e)(vi)-5
n. 20(“It is understood that “genuine consent” does not include consent obtained
through deception.”).
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Hb) 7|Et AZ2i(Any Other Form of Sexual Violence)

ZA7oly g A APl sigstAl = e A A
E Y & U2 2o ool 1949d A4AEEE 2 19776
AdEE #eke] S A, ICTR 80l AFEHAAH114Y  ICTY:=
Prosecutor v. Furundzija BANA “FAGARFES 78T ofy et A
Al AQdoll 0|24 gh= Az AFP L - 3 TAIRE HE Qlet115)

ICC HH1Z8 712 d=H(sexual violence)& T #o| Fstal
Utk AR, 44 F4o] U= FAE T B ol AFEelA "stAY, 1 A
ol 474 4ol A= 9ol 7HESteS sfiof gttt 116 54, ofo ZE 9]
YA} EHEE R gote 28 gAte] oyt Al oy o sfiAtrt

G 595 & 5 fle -?—%Eﬂ% 7132 o] &5tof X =2H FE5irt.117)

R, 7R Y917t Qlteof Hiet Hut A E 4T 5 e T E HE

114) Geneva Convention Relative to the Protection of Civilian Persons in Time of War
(Fourth Geneva Convention), 75 U.N.T.S. 287 (1949. 8. 12.), art. 27(*Women shall
be especially protected against any attack on their honour, in particular against rape,
enforced prostitution, or any form of indecent assault.”); Protocol Additional to the
Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims
of International Armed Conflicts (Protocol 1), 1125 U.N.T.S. 3 (1977. 6. 8.), art.
76(“Women shall be the object of special respect and shall be protected in
particular against rape, forced prostitution and any other form of indecent assault.”);
Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to
the Protection of Victims of Non-International Armed Conflicts (Protocol /1), 1125
U.N.T.S. 609 (1977. 6. 8.), art. 4(e)(“Outrages upon personal dignity, in particular
humiliating and degrading treatment, rape, enforced prostitution and any form of
indecent assault;”); ICTR Statute, art. 4(e)(*Outrages upon personal dignity, in
particular humiliating and degrading treatment, rape, enforced prostitution and any
form of indecent assault;”).

115) Furundzjja Judgment, 9/186.

116) ICC Elements of Crimes, arts. 7(1)(g)-6 para 1, 8(2)(b)(xxii)—6 para 1, and 8(2)(e)(vi)-6
para 1(“The perpetrator committed an act of a sexual nature against one or more
persons or caused such person or persons to engage in an act of a sexual
nature...”).

117) ICC Elements of Crimes, art. 7(1)(g)-6 para 1, 8(2)(b)(xxii)-6 para 1, and 8(2)(e)(vi)-6
para 1("“...by force, or by threat of force or coercion, such as that caused by fear of
violence, duress, detention, psychological oppression or abuse of power, against
such person or persons or another person, or by taking advantage of a coercive
environment or such person’s or persons’ incapacity to give genuine consent.”).
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Kok 1200 Prosecutor v. Todorovic AL 74 BOEAY 255
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20t Aoz Al(dF2 “Hd W 2482 FAIsH] Al =d 2AE
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A AEA ST A o1, ICTYSH ICTR #7404 oln] BAHO R %
ot AAE AL AT Aolch. ICTR MTHE Akayesu AN A 737t

118) ICC Elements of Crimes, arts. 7(1)(g)-6 para 2, 8(2)(b)(xxii)-6 para 2, and 8(2)(e)(vi)-6
para 2.

119) Akayesu Judgment, 99688 and 692-694.

120) Furundzija Judgment, 9/186.

121) Prosecutor v. Stevan Todorovic, Sentencing Judgement(Trial Chamber), Case No.
IT-95-9/1-S (2001. 7. 31.), 919138 and 66.

122) Prosecutor v. Miroslav Kvocka et al, Judgement(Trial Chamber), Case No.
IT-98-30/1-T (2001. 11. 2.), 91180, and note 343.
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123) Akayesu Judgment, 9/507.

124) ICC Elements of Crimes, art. 6(d) paras 1-2.

125) ICC Elements of Crimes, art. 6(d) paras 3-4.

126) Louise Chappell, supra note 60, p.103.

127) Sarah T. Deuitch, “Putting the Spotlight on the Terminator: How the ICC Prosecution
of Bosco Ntaganda Could Reduce Sexual Violence during Conflict,” William & Mary
Journal of Women and the Law, Vol. 22(2016), p.673.
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2017.3. 27.).

210




Jo
=
L=
X
o
4
rH
oll
£l

b= B 24 |

del G4 GAE BEYH
ado] ofF 4 oS ABPe] wet, 2Fwo] RHEA F ABH
AR et AT EAFORA FES IPAEY ES AWk
MY Baelt 6 Fopch130

(2) 2014\ “MHE U MAPE WO T3 HYRDA YES 05 L3

AZRL [CC7F AR AL FAbelr] AHeE 20029 5E 124
20149 2712 & <k 9] AHH gofol| diet 73 wEE A=A o2

L2
Aol oigt 94 o2 A 20149 AAHF L AGxpE HIH o] Bt F

HIUAE YHSIFTE135) o] HIA|= AFHIF P02 =AY 7|4, Aue]
A dACA giE 9 JapE HHE f-Alste] 589 tE AolZte P4
WFE AAsH7] flste] W Aol qUTh.130) o] A= A5 A Y
714 #yPo]l F2 A AL - APAH o JuF 9 JAEH Y 24
ool md FFE AAGHL Yo= HFUL, AFHO A E 7|4 A
SARNA g F ol et FARE tf-3Z AAsIUth= HolA 1 AAE
o7} Qickar Hrpeka i} 137)

o] FAE WA A AR dE[HAL AL 7149 A TA A AR F]
4 gapgs F o disfiAs 5E3 FYE 7SS Ao, AAAA T
A ug o2 o3t HEEo] YA BB EF AFolA 49T A4

133) Sarah Schwartz, supra note 3, pp.81-85; Louise Chappell, supra note 60, p.121.
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‘AFHO 9] HZ(access to justice; access to court) 2] AX|oA 1 FAF
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EE, 19417] 39HEE 7150l ARl AEA ] YoM E FARE
A= ZrolstHA 71391 WA A B4 FFo R A=t ahet
A =27 2 AR 8 SN acra jure imperi) 9 BEFER
ZHE 5 gle AT WIHsHA Hith 1B E AP R =717t Y]
S == B2 FdA AR A(acta jure gestionis) 7k HELA 4
9] Aol H= Ao, IAT Aol ghote] FY] Arid FHAA 0]
£'9 A2 = EFcta FHAA o]oS Ag, FeloEH msix} 7l
9] ‘Abe] o] HL' o X & wiAIsA] F o= Aol T = sHoitt.

J2AT Aty A Ago] FXH oz FhatE et stH et o]&
BAO] B4R, HHP A 7190l =etsto] FHAA] o]elE ARt
o] AUA] ofsttt. wretA 7jQ1e] ‘ApHole] H' o] FHat= A

oA LA SHZ AAEA Zotlon, nEdo] Exsilt. 258 1
23t Ao 24} 7§19] ‘ApHolo] ¥ BARTHE o= =79 A|HS
FHOE dh= A&7, A Y FEIE ARFENAE AFEE
AR E Aotk a8t A7t 20049 UN FHHUAFEE A12% EE29]
6’H“ o st th-Z2] Agjo|rt.

2 AAHEY EHBNE AT EA = 77t AANA Azt

1__ =
€ oIt Aol FEll Qo] FHHAIE dueR ¥4+ §
= H
H
1=

==

(‘

AR AN, BARE AL AN 9 A Al 3

SHAFH, '-‘HL7}°ﬂ 46}04 11'63% E‘ﬂ@iﬁoﬂ 71Q15k= Q14 Haf E 4o
&df(personal injuries and damage to property)’ 2] HJol lojA =7}
P THY TETAHA olEHS 5T 5 Sl A7 dAaEE=,

2) K= RPOIH HSEICIT FE| K| E BEID QI8 O] A, By, B R At
of 25, A0f THet SHE HA0| SHE A&0) QU0M T3t e EIE MRl B
BIHIZ FR6HA| RBIC,

3) HTE, FAY Sl FOH0) M2 FEUA 29I JHSN, NSTHST HSEASR=L
(2017.8), p.94 HE. HIZ = Hof M12E TAOIAE 0| 29| EE Hxel HAx, 25
H02 1 Efol SIE0N YOI 0lo] BRIl 22f8t Mol £ wxie} e A 2
HEO| AXHGIT UACIOF BILF = FXIZ IR}, B0t PRAS HAM(FEX) HFS £ ULk
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S(military activities)oll& Z‘ﬂ%ﬂ/ﬂ olUstrii= Aulz] ol2]o] A
Blo A EHIH AL DS FAIS] 2T A fANAS HEdTh ®
UN z_—,q;gﬁ]—aaok,] W&ol et SAE LS ‘5_7 —4 HAME BolAE
& goF Al12x0] disto] &4 A|gto] R}E o] U=H], o] F&
o] 18 EAZ :milol= AFoll= A&HA otygtttal &Rlst}lHo
< &% 54, WS &5t FHHEAE &3t B TS
= 3t AR5t = Aolth. SHA|YE FHHAIE Y] #HA 22
w3 745t %E—Of] A2 HF oAA7F EASHA] oY= -
Skal = ﬂ‘ﬂ% 37t S HAE Bote] o] W8 J7ISE AL FHHA
o] d AEE I =ANe] EE8EE A #EoR EYHe avE 7t
A

oo o 9% % 912 Aol

=

olof Bsto] #19] A= UN F=HHA AT Al1252+= ‘ﬂ
oA AAFA 0 Z(routinely) B Sk AFale} e sto]
st AFE Aolzkes A, UN FHHAIEHEY 14, &
H ‘H3og MR 4 Q= Y3 (insurable risk) o Z3tE+=
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4) ibid., pp.94-95.

5) 20043 102 252 UN &3] M6 s| H13xt 59 Q27|2 (A/C.6/59/SR.13), p.6 (para.36).
¢http://www.un.org/en/ga/search/view_doc.asp?symbol=A/C.6/59/SR.13) (last visited
on December 8, 2017)

6) Yearbook of the International Law Commission, 1991, Vol. Il (2), pp. 45-46 (para.10).
¢http://legal.un.org/ilc/publications/yearbooks/english/ilc_1991_v2_p2.pdf) (last visited
on December 8, 2017)

7) ibid.
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FUA SOl Hste] ARgo]e] Aol FHES S8l FUA
AP o s RAF 49 FEI7FsAS EA R 7R RSt W
Al At 2210 FxsHATE Aot oA = By gjAso] FHHA
Agts dulEe A= Aot Y 92 A= AdAe] SAske 45
WEARL 22 A FH ARdEC] Fetste] FEUAE FlsHvE +=
o] 82, A}9]F| =2 274 o]ofA| A "rh.® o= “FAA ALl o
HE ARMEE2 FHYA Fo tiido] ofyet= 7|99 A4 oz}
AR Zord 489 7heAde HoF e Aot I18al FadAet #Elst
o A1g2olzt & = A= o A 98 7S AEshe A = A
ol Sdict fRiolete SAHM Y] 242 £A o sHtEE Alefolgte =2
FFgol A=A et ol ot =7 F49 foEhs BAOl d7gst

A FASH] fste] goF Al12x9] 2&E WES S4sHE e A9A A
(rhetoric)2hal Hofof Jrt. T12]al 919 2kl 4 =20 w& uj, 11 A=
FHIAE 4 %‘%‘éﬁ‘gﬁ o] ol 28371 flt Sl A ol
9 (dichotomy)®] Y 722 72| F-&A 20| = ol #= v}, P 72
o] APt obdol =2fut= A lE‘r.
ilxﬂ‘ﬂ” "?4”41] ol23 Aol ol Y s 2o =AML sEL
4790l €4 & =eidn. 28 sl AE =
7}91 zﬂ“lol AASIAL ot I8l s, bS53 271 E 24, A
=T 2 dAsHE WA E ZAVE e Aol 1%

Aol vlelstel A =AY B AoIAE A9 Ahgole] o)
e 2L WK Fal Hi Aolt. dejne osle Fud 3
M9 o] W] gy Ptoltt o] Edhe AN FTiR 9ol
QoA A4 Ao ZHa A2 YA 02 ol 92 Y UYL A

L= APt ARtolyt 1o Eoh= S0l st Bx2 {33}

8) Jurisdictional Immunities of the State (Germany v. ltaly: Greece intervening),
Judgment, I.C.J. Reports 2012, Dissenting Opinion of Judge Koroma, para.6. 0|2{St
=2 XAA7E FEER 221 6XIZ Z et SA0tH = F XM Felich=Ht, THEo| SA9{X0|C}
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sto] BZ P A(delicta imperi)Z BFIISFO 24 BALZ Q] Pzt
FHA THAY ME= =ecte 49 ol AR AT
At A2 T12IRt AQlo] 8E= AR A Sdsto] okl :
aga BEAoIUnE A AR =oE= P9 QAR A1 AlH
(perspective)s oWt FeiE AZof ¥ ARJAA7F 2 A2t
Y72
""‘4"41 A A TFolA 1 Mg W =414 9449] EYo
E ot FEEA Ago] FA Hato] HeE ARl o] f= 7 H7HE0]
‘% FO) W i(suprema potestas) 224 & SYAY A A4S
RAYSHE FHS IR BEA7|R AL 514 o] & HAlsH 4= %71 Ww
o|th10) &, Z7}o] FojE= HAlE FHol —E—ZH'E& L ARAO] 7]915HH,
FHHA= ol& AR AHEEA SiAE 4 vt ThebA TE=AE
I} k9] HhHof 0101/\1—‘:- Fd9 X3 -rﬂiﬂ A a40|H
SHA|RE o] 23t £ 9] FHZ 7|E 2 & Sto] HithsiAS Al vt 9l
th &, FHY SA7 AA = A g2 A A AA 9] F-e-2hd 1o B E
HA| ‘ﬂ‘ﬂg Pl 3lolA —”i‘jr -84 Z:LO] 7bsst7] HiEelt. 4%

©)
o

r]r
i
il

N

R P
2yg9lo] stel ezt BT A9
SH4) ofe BAR AEMel s8] BgHE 24 A8lo AY oAk o
sl gug 5 glodet Azt E3), A AP ZA71 7

SR Aols A7)

\__
=
|
‘FW I e HA Aol 7t 2R

=)

A9 799 39 2A% 283 Aol Bol AYD oixe 34
e Zlolu, BAA FEAHo| YAsle] UEHOR £A AL =RY
B3bo] 20 5 AR Sho] B 4 YSAE mEC FAY| T 4
3} 72715 S4oRNE SUEs Wolo wiste] 2AYIT WAL BA
9 A9 FAY S40) 19 WA APol} 1 7|2E IR 95, U8T

9) Supranote 8, Dissenting Opinion of Judge Canc¢ado Trindade, paras.160, 184 Z=X.
10) 51, SIESHE, MY (YA} 2015), p.147.

229




T A=7P? &, WAL RS iRt gEstAt she FS dACNA =A
A A7 A= ARIA sals) Hotof gt 4 FaAwARL FA4]

HAZE G= AR AR 4 stEEte 7HR1e] Ao

I. A& FA717-9 8A

B 52 439 57 AfololA 359 HE ofdf a9 FEH O
A A FelE v o & Stof A== A7 JNE ols| B AT = E
Mol 71382 &5to] E55HA EH=tl, AlAA AdolA ] BA, HFAA FF
go] gd= FUEHIL JYSo= Bt d=ole 54 =7 Holl &A sk
I3 HER FAXE SHOE AFRE Syt "oh1D FAHA =4
717 11 93e] EE S85RAL glon, St Fofof| QlojAl A A
A=A AR5 ARt sHA|TE AF A SHAA & o, =719} Bl st gt e
A7 S 89t oty Fef 7172 A @A) AofA] ARRPE o3
FAE= SHLE T4 =719 At 2 A EE 5442 WEshs BA
2 A7 Wk AU 1 7159 99 A AE F53o gASHA
H Zojth.

wehA Ao SAEA A4 7150l tiste] HA FA /o] A EEA] ofF=
M Y 2A] FA 29 Ygoll IEA & bl git12) A 7]+9]
HZ 299} #esto] A LH o] 1948 ICJol| A= Reparation Case©l| 412
Ao HE F5to] UNo| tiste] Aol lojA9] 4| 4d(international
personality)S 917d3%t v} QIQIt}.13) o] U H SJA A= ‘F7= 7+ |

11) ZENS, SH7|7e MEHETEN - I HMeisde S22, IHHsts| =& M48H X3&
(2003), p.262; Philippe Gautier, ‘The Reparatoin of Injuries Case Revisited: The
Personality of the European Union,” J.A. Frowein and R, Wolfrum (eds.), Max Planck
UNYB (2000), p.334.

12) Philippe Gautier, supra note 11, p.334.

230




(Law of Nations) o]gl= 9] FAIHA FA9] Eo] A Y= o,
UNQ] 7|53 80f tist 1vlo] =8jual &), olE 3t 7|54 HA
ol 94 ZA I E H7HE 4= Qi

UN9| 2AHZ FA4 =4S AVIZ 25 ZA7|Fof 23t 24| ALg]
Zrol7t /1= ou 1 95 oA Z¥A SHAlE A5k ALt
ol FA7|F= =7 7 Fold A B4, AP 7 FEE Ak

= ApAlo] 7]Qlat Aol}, TEEE YNHor BB YIS T}
£ FA710] Hjste] 1 Aske] WL AAY o] glow, AT
£ A9 243 715 andorn 9457 st aTEE WolAY)
AT FAY FACILID & 71774 Ao 53, 7158 @AOR
23517] AL S0 Ag7t ERIEHA s &, 1 A2d- 20 8A
ol Bekm 444 T S S ke Sl 1A Ao A

2 Wa o] EAIFT 15 A=e] Iy go] A7 7] WEAo] s)
of AW AAHE B 4 A Hokd 2wE 24770 AeAT Ao
S8 Aloko] Swtely] wjEolth10 A7 Te] WAL olat ZwolA

L

N

13) Reparation for injuries suffered in the service of the United Nations, Advisory
QOpinion: I.C.J. Reports 1949, p.174, pp.178-179 &=,

14) Z|Ef$, supra note 11, p.262 X,

16) ibid. O] 220M= UNE SHCE INI7|79 EXE =otUoLY, B&E 0 aEHOI A7t
S0E &= US 7ts-0l Ci5He DiHe 40| /g Ao|t. & % tiet2i=0ll F= £=2 =A|
7|22M ZXEAMATA(International Vaccine Institute)?t 19978 AZIE 0[2f 2004 H7t
U= MX| $2 22| X777t &Sct UL 2016F 38 HM MSEE A= 2020 7K
5070 FH7IHLE FAIY AZg 7HXL UCH, QTLIAE IH7 |+ MEES ARSI UN X%

fs%*ﬁod—_rl_n_(UNOSD) UN OFA|OFER TS @EEMI’L F(UN-APCICT), UN MsHX| =K
T2H(ISDR) SE0IAIRA S 13R0| H= ZM7|7E SXI5tLL QUCH ofof w2t WStz
ol 7|FE2 FUEA A WELEM 4T He, JEI_' IZH7|T HAC HYIE TAY 28
S 52 Mok 48 A0| QUEIL}. O] LhE1 HEote] 2MUL 2016E 3& 302Xt 7|AL
7.:!7045f 7|Xf - “M20IM 2H7|7 &Y =P AZE. http://news.chosun.com/misaeng/
site/data/html_dir/2016/03/30/2016033001051.html (last visited on January 14, 2018)

16) ZIEfH, supra note 11, p. 264 HE. F12 29| U2 AZ0|A = H1AL A & 529
TN ARAIR M2| 7| H2EN EHE 022 AKX &Sste IFMAM28(Bank for
International Settlements)0| &Rot= S, HAQt HAHM T =2|7} O|Z0{FICH A9 LY
XA ANHM 7| ZHZHESY0| AZH 02 L= oM H7|7E =27t 0| X|X| STt
AII] SELL QUASLE, 21M|17] 0 ‘THRI= IARHEAEE UHIEHOA S| 2ZAM0| 2|5t ZH|7t
2L UCH YHIFH | YA AIQHO] TSI EroH 28 Z9| oJAR Ztm SA2YC| 7|2 ZA|
ANl ez BF FHA HRI0|/L = 2 UFS AHES KL= A0|H, LY &

i}
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1=0]0] Alojo] ZA5}7] et

ShAEE 2A)71 70 Al WA 44 A WAHOR AAY Ay
A olet ZHol A AWPTFATE B A FolA Brk1D 53, 3
A 7] A9 Te ApAle] et BN BAS OHE 4
Sl Abg71Ero] Ax] o] 9lA] ofUiat o] BAolth19) =, FURA) ALt
4 ASol= AnA TA RS0l EAMsEAY Al EetE §44Y

A APEA AR BT 4 e dEude] Hast 245, 2

%Xﬂﬂ? ol A 2] ApEEL ole] Eahs 7|77t BeH oz HxE Y
AL 2R Aol

wheb SA7) 77} A4419] WA o] Apxlshel LISk £AA| 0] Ak
BUL] 24307 RIS U BE ALY B4 SAT0] e 9
anks WA Skn Qe Aol FEe d¥don B @
419 olel Aol £34 0 dolerd e g%@ A7 o]
7

717ele 4
o]

1 RpAO 5H 2= SY2E At SUSE HHEHS Q-G Y0 716t /S8 dE
St Y2 Al 12t 22 UHS HX[SH00F BT = aff 20| KAl
o X g48 XI*OF FXIZt 7HAL QIS ECIL SHEEHE Ol 2= U7 | S89l 442
WZ25k= DHEM2He E442 HZAO XLtX| OtL|5k= A= ZOt0f 5tH, 0] AHHE =11
ZHIZ ZH7 | HHE 2=0| &= 5fE FHEHQ HEMYO0IM mote = ‘é’i'ih_’_ g 0|
S5, M7t & IHZEM2Y0] £ =712 7|2 M7t Ot IH7|TEM & 5f U=,

FHEXNLE A7 |7 HH 2Holl= é’é!é* Z2H X0|7H EXots A2 M, OXh_ ZR9f0] 2loto]

e AUCt= MS HRISICHH Fo 2AM17 = de Hx HE 0T} 0[0] thahM= K SABAI
TERBRBROBEE, AEEREHIRS (2012), pp.91-92; EFHISEESFHERRIEFSS, B
BH7 ((EEEREHNERR (CHT2ERBEOHERICOVTD)
<¢http://www.moj.go.jp/content/000012185.pdf) p.16 &=,

17) EHET "BEEEOBFIEER & HF 5 2T M - BUNARRARAIGEEOD -
BRI TIERE 55244 257 (2017), p.15.

18) ibid. O] 222 22t o427t A 7|7 HA| 8%9 s 286 2 Ao|dt.

19) 2B, suypra note 11, p.263; ibid. ©, 0] E20A FMEE 0[215t ‘AHHO2] T 0f CHS M2t
0] ZHt2 MHEtsS He2|of st FshE FddteXls =29 X7 EXHSHT D 25k QUL

20) Cedric Ryngaert, “[case note] Jones v. United Kingdom: The European Court of
Human Rights Restricts Individual Accountability for Torture,” Utrecht Journal of
International and European Law, Vol. 30(79)(2014), p.49 &X. 0t ZFEHMK Q| ZH|HA

A
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718t FAI7Fsd ] 750451913}7: ol 2ketsto] HA] A3ge] Ay éo
Stz =9]7} o] FofA{of gt}

&, FA7]Foll= ofd oA -EA=AIE Bt £ &
g2 WA= o] A ek HAN A4 16014 AFEHAE 24 F=E=71 713
9] FFOEA Y A AFABALE) FE7F 24T & Ut stE e
TR AMdREe = A S A7 SR
B7H=7] oot wEbA A 7]l Al AT
ShaL tiF ARl 54 HAAE *JX%V] o] =
o ojAste] Fojd 7524 EdAHL 71EAA JPJ 1L =92 stz
M F7Hs0] FHUAE AL =/A] 35t B7HZ] Helol =
A71Fo Al EARIT AL H7] of o}, A8 o2 =A4|7]7 HAS] tisiA =
A3 Ho & Fojd Fd4 o]fk glon, "ARHolo] L 3] HAoflA
Z7Jo] Bagt ARetolt.

H|Z 34 9] of x| = EAsAIRL, =A|7]F9] AAl= FA17]179] A7
of @Qast F(necessary for the performance of an international
organization's duties) ol gt 71524 oA B]EE =8}, 133 75
ol vlgsto] HAQ] Fof WMeE AHAY S=uto] glch. wEhA =A7]
79 7153 BHo| vt SEEEA on, BHWSL BT Y919 et
o] BalH QRLelo] oA WAT AUV} FR5I, FAYI 7S B
217] AP AR o3 A191H EAlo]w, 1 Aojz vjulg
2H0% 2dole T Aolth2) weby oA Ex Agd 2 UEAo|

—_

Olo|7F HRIHAMOI ZHO| ZoteElCtil THGSHA =M, 1A 7Hs42l XIH0| YHsHHEE 01
HY SH|2t ] U6 = g =Lt I2 Q1st0] APHA X0IA K2z 0| st
AHEE, HEARY S0t0l| S0total H7HE A0|CH O BR0IAMe "HA 1AQ 4 Xt = HA,
AFAIR ZEHO| EHAGHS ZH22 Tost= XX|0|C)

21) FMEBEF, supra note 17, p.17; Z|EHH, su,ora note 11, pp.264-265 FxX. MA }:?I1I7|—_r17}
APHE A QF HAI7t HO{ote FRE S ol 0] JA| Xple] EFT =4, 7|59
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SERDCIA S DR ﬁﬁ; A7t EASE o128 A 7}

2 7|2 dto] 2O B WeO) FFL A RI|E Sk ofefol 4
oA E Aol 3, A AROIAE FA71TY WA ol23 4
489 4 ol B9 AT HEE GFskA 2 Zoltt

. EU ¥ oAl A3 gixlsd dike] 54

-4 1999¥ ECtHROIA= FH-$-F7|¥(European Space Agency)<]
Al HALE ALY A2 F(FHAERF Aoz A1) 1Y #+8=
L 2ol7] Yote] “Waite and Kennedy AFA”O QlojA ‘TiA|ST AAFE
SAI8F6kT22) FAF 0 B R RJAAZF AloF Aol BASHL U=
Ao A= AdiFolA] g, Al 4 v = ol diste] &7]
StAAM T s 7iQ1e] 243 HE ot AR HEH Agt
Z 47} o]20]x] x| Wolof st} AL solsly Q.23 THWEA “wrd
3G Agto] FZT F4(a legitimate aim) 514 OFHsHAY ARG E=
2t} s s B4 Alolof 3kl A g B (a reasonable relationship
of proportionality)7} £A5tA] F=ttd, 123 A2 Aoz A132
T FHEA oS gRlstd Aolct.24

53], ECtHROA o] “FHFF7]¢ol tisto] =49 At AdIHo=
FE ] HAIE Foish= Zo] FyJddRfo] FA5t= EA stolA 5E2

LHOA OJR0{X|= A0IL}. Foll & 01| ZYEE 014 FHEHMO UAKHME HX| LS HIHA
2&0| EXotAHE F7Hb(Q 0|28 22 A0 gict.
22) FHEBF, supranote 17, p.18.
23) Case of Waite and Kennedy v. Germany (Application no. 26083/94), 1999, para.59.
24) ibid.
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F A=AE FHohs 24 84(a material factor)= A1 1E°] i
Zofo v HE FHot= A E AdRFor HoH] 9I5to] &4 tiA] 5
Hreasonable alternative means)= 83 4 JEA|9] ofFolt} 25)
2ol gl &2 9]o|7} At} o] & FARHH 544 SulofA &el A
AT o] &8 7hsotthal A== Aol 7i1e] A +d PAE
qoFstal A 7]5to] diste] HHA HAE Fofstitt st et He )
TR & 5 QA =7] wjZoloh20) wEkA gef =47 Well X
A% AP A A 0] A3 Fol A= 9o, AlLH 2 &
Asto] ARA Us AAPE o]Fold ofX7F AR, Fef7F 2R
SHH P &5 A7E AU Aok 4] ofyed Ao, A= 17t 5
Hete =A47]59] A7 Ao oAt F2EofoF & Aot} H SR}
7i7R]lo] ik AbHoe] HE' 2 REEA] @29 APy o3t wt
< 32 A E Yu|sk= Zo] ofd, 19 &5h= Aluo] 7Hseth 7| e R A
7159 ARAdo] BHEENH SET AL R Hlth
“Waite and Kennedy AFA 014 ‘diAl$ AAV Q] HE7F SRIE

o

7}

(i i

)

¢}

[HHE o] Y22 EU 3¥=52 =Y gsto] $&57] A5t o
= A58 5% (Western European Union), o}Z 8|7} 7j@ed) 59 =
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25) ibid., para.68.
26) EHBTF, supranote 17, p.19. 2= 2 AN = ZEXHOZ QERF7 |2 20l 2117t Lol
712 RO SEA AT 3|0 Fol Atgdat 2Eot Mgt 047(|7f AACHH, S 0|18 R
StO{0F 5ts S OlfRE ECtURS 50| RFEQUIHAS HEx M1eg SUSHACt = 215K
QUQUTY. (paras.69-74)
27) B2 S0 Zzto| 2ZAMS 7|Z2Z Union de I'Europe Occidentale c. S. M., Cour de
Cassatio de Belgique, 21 Décembre 2009, Revue Critique de Jurisprudence Belge, t.
2 (2011); Banque Africaine de Développement c. Degbiem Cour de Cassation,
Chamber Sociale, 25 Janvier 2005, Revue Générale de Droit International Public, t.
110 (2006) 5.
28) MR, supranote 17, pp.20-21 E=X.
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1) Stichting Mothers of Srebrenica At &

o] AR F+ Fal&etr|of Aol A7|7te] RIS Ef Eof 1991
g YHS Soto] sA=E BAIE HiF LR sttt A olg 2F Qo] 7%
Sted HAYo-s| = UM Huf A2 8[olA Hl ol o]sto] f&
H(Bosniak) F=H1E0] gk et Abdo] A= =, L wsfiAt, f-=5=0l
OfRt &7 ZAIE A ARRtolth. E4A Q] A2 A4lat ECtHRO
A9l 47t AFA TFsiAprE obd BAUYOR-S| 24|11 H| 9] Srebrenica
Aol =51 UN E 3 7(United Nations Protection Force)2] 3 95
AerS AR Atk Aol &, 1995W 0] A2 H|otA Rl tio] 9]5}od
AP AA AlteAto| =t FEAste] UN| Fefi7t 11 WA A& Aldi= 3
SHA 13t A AEHadke HSE A 2HEHUEE olRE HoA

50| UNZ} HEHEE A= Udstse = Afiiof Aage=s
A ARRo] AIZE|Q =], = A7 WAZE 1-&Hol wet = Yo
7|4 o]% ECtHROA= UN BIF-A1E5-29] ZgoflA dofid 471 E4A]
tisto] =A47]7 HAI7F Foj &= Aol d3etAI7E A E A" A olh.30)

o] ARQIo|A ECtHR2 "HhAlsT AP & A 354 = 9gten, it
UN 2215 A A} vdd=ts Uiy A A QlolA L2igt thae-2 &4
SHA] k& Aolgh= ol tisfiARt AeIst= sFol HE it
ECtHRZ L thAlo] UNEA A105% #1332 & UNSHHAA R} A%
A2%339] FAZ AH Q1A L GAZMA A7+ AHd WAL &

30) ibid., p. 21; Stichting Mothers of Srebrenica and Others against the Netherlands
(Third Section Decision) (Application no. 65542/12) (2013), paras. 16-20, 29, 38. EA|
Srebrenicalil =5t AH UN 2Ci7t HE2tE Z0|UCH

31) Supranote 302] ™|, para.163.
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Eoldt. ol¥x =AIE AAMshs FEollA ECtHR7]' 23 A A7} )
oha AZtE = UNSHES] 44 74%'5&
ato] QIgsHA| gfedldts HddE =
oto] Y11} UN ZHo]| ¥rjst E2Y 0 = A]
= UNAR A7l oA dHe] d
t}.35) o] R A7} ‘Al A
A9 ko] 1g Aok o AHS o ARRto] HA, <F
Moz Aok Telshs

H3t PAb= A Bk} FA Q) ghEE= UNS 24 o+
= T35t AR Q9] 9], RA]of tiste] UN #
%l‘-—HL-/] TUHY EHAIA TS A st FHIE F9
Th= A, ©do] o] & 51835t Ethd UN9 &

o = goll oA = 7 F7H9] = Hes 5% 1A
5|-&5HA == A8 =& EVFsotthal WSty d Aojoh37
Hg9et AR RE Al Aol EA51HA] oty gtol e =47
N7GsHAtH= AFY AHAIREO 2= A deof Higt e
A & = itk 280 TE5tA EQlHE38 ek Stichting
Mothers of Srebrenica 1&°] FE3t & A FRE9] ‘APHA Y A
+'2 SHE AT o]t WA A A 92 B[ ofX & F7|A =HIU=T,
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33) The United Nations “shall enjoy immunity from every form of legal process except
insofar as in any particular case it has expressly waived its immunity.”

34) Supra note 302] ™|, paras.147-149.

35) Supranote 302| T, para.152.

36) Supranote 302| ™|, para.165.

37) Supranote 302| T, para.154; @HEFF, supra note 17, p.22.

38) Supranote 302] ™|, para.164.
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39) Supra note 89| T

40) Supra note 302 T3, para.164. 0| 220|Al= CHATH0| BRSO 2f J20] et
He|of Tt &GS FLAoHK| Y=o st f2lolst F2& HO|X| 41 QICH CHEt ICJS =3
HA| T ot HIHY M2S Z0st M2 B AR RA0A S HYE KL= ANE &H
St UL

41) HEBZF, supranote 17, pp.23-24.
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42) ibid.
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44) HEBTF, supranote 17, p.24.
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47) Anne Peters, Beyond Human Rights - The Legal Status of the Individual in
International Law, Cambridge (2016), p.488.

48) ibid.

49) ibid.

50) ibid., p.489.
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53) ibid.

54) ibid.

243




A Iy guen
(9. 2 v

A" ECtHROIA 9] 4&9] wA7} v walo] £ o,

3099 | ofdof EAENeH, fAlsTe] HAF 59 Mde EER =9H
2 z70] 71714 ALgo|yth= wiAE 245}

}Zj ]a-l: 11;(4 HX]E—,—H X}OEX]L 0101—

o2} AZE dYoe S5kl = A7] 7 A Arjtell 9le1A UNI 11
Hxr|w % o oM o] 283 =st] AUAA S et Hes 4
sl9ee 2714 Adlzhe e AebstE et oblgol drh gR Y
D2 g0l A UN 9gde] oIt =471 wAo] Bt B4 AA o) 74

= °l

2o thote] BEAT HES AXFUAE FEHORE o|F Uito] A}
Fo] @ BEPRY FHOE SYAA AL Yk FAT BA 2
2 2 2K @R)NA AR AL AFstdrtn Rolt, BhASHY 4

of et 2= I

S, of2fet ARRKE: FH AT Qo St 2A|2 st
AR A ARt QlojA |G, APHE Fholl = APHE UjFoll A S-St
+ #ol WA 7S FlmstEe Aot o= =7kl HiefA d
3] AAoA e FEd Ager & 5 AN, IA7|F GA 52 ARt
A AR UL g2 oF 2AE FHEA ql‘%h Zh=o] 2 HAA
ARRtol7] e sty whebA = 71 k9] 3% =7} /\114011*191 &=
749l ZACIA =AEAA] Gy B -Erxﬂ‘“ oty & Zojrt.
UNHigtof| A 9] 318 BAE Wit ==l et SA47]7 HA] GA] o€
7Fs/dol EARE =5 A AFdhe Fol A & dHE &7t
The HolA wrgasil ezt Az

g3l 2de g 73_01] 7105k @A7E EARIAE e ALY, 2
A2 2141719 A A S| B0l A A= d8shr|de 1

l‘N

o

L

55) ibid.

244




1e1 AV WA A TR B £ B S A
Az gk 777 AR ofok s F9le] loiAl A A

A AFD 5 9 Aol 191 245 R Avw 25 tgfc P A

o S -G AR A2 B Ol Zekelthn A,

o] H:of 9
EA5tt. ol & Yol =Y EH ojgre]o} At el QlojA| 9] o]E g
oJsto] A71=AUE 2T FHd(last resort)d] FH EIF 7-&5F Tt A
7tE = AS 7i°1ﬁ}. ol H|E FHUA ARRMIA A7|H =30l o,
! 2 o A

a}

Pt A2 AL olSfo] NYAS 2 E R A9 7

mT;
_I-LI

Ho] Weolq Thore 250] SRS st Lau g

£ BA) 27] 9isto] 1ok 2] AAjel Ho] ojgejolrt AASHE

A4 e HE g o] B o&bﬂowu} 50 %, "= o o]go}
of

oA e B9l Aol o] FHolL AL FADAS o
Srejol S welo] HAIFOEN B AW UHEARA FNe 74
242 d9 FEA G fgzla} A A G2 Aol gl
2434 o] d

56) Supranote 8, para.98.
57) ibid; 8H=, supranote 3, p.138 &

245




=3 At Aol A
T sjuf/golet stej et o] o] FAIQ AF=2] FAAH AP 8
gk AA Yol xoFa = o] Eo] whet AAlEofof st A9
A, PRS0 A2 NRA &7 F8Etoto] A<, AFlShe W4
A2 7HssHA] oty 89 oty s A A 2= 11 A7) flE=
FoAct.59)
| tiste] ICJ+= A22F AAHA F5toll A<} Qo #at 27}
H0 & Qlote] 2= UH oot JPAEC] ot Tt 5Y
Fyoto] ghA w4 ol o= HIFE ofx|7F EAgttal Agshd
A&, BZt ‘olgE]ol &4l FAF A RAY 2 Ett B0l s E= 5=
S AF=0] diste] AAEEZ = A sl 71Rlsks £319] FAuA tAd
A7} obd & o2 AR 4238 thidollA AlQste] HH AR FE51%1
1=}
B

)

aH
o
d

N
ol

N o W ko 2

o2 O
w2

A
o]

o060 AA 2 o]FoAlE A ARER 297 A H SO S5t
=olo] Azl to] EHE MRS et YL AL Bt ofzt
T4 NH2AE A3 olBsA] ohsigE 1zbe] A9l tfsted IC)
L mebed 9 EYstRon o) FRA oled AA HsAEo
et #-p-2 @dAsto] Aol qloiA e A oAV WasE FEO|E
5}9it}.62)

58) Supranote 8, para.98.

59) ibid.; Elena Sciso, ‘ltalian Judges’ Point of View on Foreign States’ Immunity,”
Vanderbilt Journal of Transnational Law, Vol.44 (2011), pp.1226, 1229 &=,

60) Supra note 8, para.99.

61) ibid.
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